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ACT:

Def ence of India Act and rules, 1962, Rule 30(1)(b)--Oder
under - Grounds of detention-Application of mnd by detaining
aut hority-Necessity of-.

HEADNOTE:

The petitioner was detained by an order issued ‘under r

30(1)(b) of the Def Ence of India Rules. He challenged the
detention order in a petition under Art. 32  of the
Constitution mainly on the ground that the order —-enunerated
six out of eight possible grounds of detention which showed
that the detaining authority had not really applied its m nd
to the matter. The affidavit filed by the Home M nister
stated that the detention order was nmade on hi's persona

satisfaction that it was necessary to detain the petitioner
under the Rules "with a viewto prevent himfromacting in a
manner prejudicial to the safety of India and nmintenance of
public order etc."

HELD : (i) The order of detention under r. 30(1) (b) of the
Rul es deprives a citizen of this country of his  persona

liberty and in view of the suspension of some ‘of the
fundanental rights by the President on account of the
emergency, a citizen has very limted opportunity of
chal | engi ng an order of detention properly passed under the
Rul es. Sectiond44 of the Defence of India Act says that there
shoul d be as Ilittle interference wth t he ordi nary
avocations of life and the enjoynent of property as may be
consonant with the ensuring of the public safety and
interest and the Defence of India and Civil Defence. If in
"Any case it appears that the detaining authority did not
apply its mnd properly before making the order of detention
the order in question would not be an order under the Rules
and the person detained would be entitled to rel ease. [137
F-138 (C]
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(ii) O the eight grounds of detention in s. 3(2)(15) of the
Def ence of India Act one refers to foreigners i.,e. of being
of hostile origin. An Indian Ctizen can thus be detained
on seven possible grounds and the detention order in the
present case nentioned six of them However in t he
affidavit filed by the Mnister only two of these grounds
nanely safety of India and the nmintenance of public order
were mentioned. In these circunstances there could be
l[ittle doubt that the authority concerned did not apply its
m nd properly before the order in question was passed in the
present case. Such a discrepancy between the grounds
mentioned in the order and the grounds stated in the
affidavit of the authority concerned can only show an anount
of casual ness in passing the order of detention against the
provisions of s. 44 of the Act. [138 D H

Casual ness was al so apparent fromthe conjunctive '"or’ used

in the order showing that it was nore or less a copy of s.
3(2) (15). The use of the word "etc.’ in the affidavit was
anot her exanple of casual ness. ~ Thi s casual ness showed that
the mind of the authority concerned was really not applied
to the question of detention of the petitioner. The order
of

135

detention passed w'thout application of ' mnd was no order
under the Rules and the petitioners was entitled to rel ease.

[139 (C]

(iii) The fact that the order of ~detention was not
witten by the Mnister hinmself but by his subordinates was
irrelevant. It is the duty of the Mnister to see that the

order issued is in accordance with his satisfaction and
carries out his directions. [139 @

JUDGVENT:
ORIG NAL JURI SDICTION : Wit Petition No. 97 of 1965.
Petition under Art. 32 of the Constitution of India for the
enforcenent of fundanental rights.
R. K. Garg for the petitioner
N. S. Bindra and R N. Sachthey for the respondent-.
The Judgrment of the Court was delivered by
Wanchoo, J. This petition for a wit of habeas corpus under
Art. 32 of the Constitution was heard by us on Decenber 7,
1965. We then directed the rel ease of the petitioner -and
i ndicated that reasons will follow later. MW proceed to do
SO now.
The petitioner was detained by an order issued under r. 30-
(1) (b) of the Defence of India Rules (hereinafter referred
to as the Rules) by the Governnment of Oissa on Decenber 29,
1964. He raised a nunmber of grounds challenging his
detenti on. It is unnecessary to refer to all the- grounds
raised by the petitioner. It is enough to say that one of
the grounds raised by himwas, that the order of detention
passed by the State Government was not based upon the
satisfaction of the Government. The order was in these
terms : -
"Order No. 8583/C, Bhubaneswar, the 29th
Decenber, 1964.
"WHEREAS the State CGovernnment is satisfied
that with a viewto preventing Shri Jagannath
M sra, son of Bi swanat h M sra, vill.
Bhandari sahi, P. S. Parlakenedi, Di strict
Ganjam fromacting in any nanner prejudicia
to the defence of India and civil defence, the
public safety, the maintenance of public
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order, India s relations with foreign powers,
the mmi ntenance of peaceful conditions in any
part of India or the efficient conduct of
mlitary operations, it is necessary so to do,
the Governor of Orissa in exercise of the
powers conferred by rule 30(1) (b) of the
Defence of India Rules, 1962, is pleased to
direct that the said
136
Shri  Jagannath M sra shall be detained unti
further orders.
By order of the Governor, Sd. Secretary to
Gover nnent . "
It wll be noticed that the order nmentions six grounds on
the basis of which the petitioner was ordered to be
detai ned, nanely, acting in any manner prejudicial to (i)
the defence of India and civil defence, (ii) the public
safety, (iii) the nmaintenance of public order, (iv) India's
relations’ with foreign powers, (v) the nmintenance of
peaceful ' conditions in any part of India, and (vi) the
efficient conduct of mlitary operations. As the petitioner
had rai sed the contention that the order had not been passed
on the satisfaction of the State Government we ordered the
M ni ster concerned ‘to file an affidavit . in this behalf.
Consequently, the Hone M nister of the Government of Oissa
who deals with matters of detention, has filed an affidavit
to show that the order in question was passed after the
State Covernment was satisfied of the necessity thereof.
It is stated in this affidavit that the petitioner was
ordered to be detained on Decenber 29, 1964, by the order in
guestion and was actually detained on Decenber 30, 1964.
The affidavit then goes on to say that after the outbreak of
hostilities between China and India and the declaration of
emergency by the President a close watch was set 'on the
noverments and activities of persons who either individually
or as a part of an Organisation were acting or were |likely
to act in a manner prejudicial to the safety of India and
nmai nt enance of public order, —and in this connection
particular attention was paid to the activities of the
menbers of that section of the Communi st Party which came to
be known as the pro-Peking faction of the Party. The
petitioner was a nmenber of the pro-Peking faction and  was
under close and constant watch. Fromthe reports received
regarding the activities of the petitioner the Hone M ni ster
stated in the affidavit that he was personally satisfied
that it was necessary to detain the petitioner under the
Rules "with a viewto prevent himfromacting in~ a nanner
prejudicial to the safety of India and mai ntenance of public
order, etc." The affidavit goes on to say that the decision
to detain the petitioner was nmade on t he per sona
satisfaction of the Mnister and that the satisfaction was
based on several reports placed before the Mnister wth
respect to the activities of the petitioner
137
The principal contention on behalf of the petitioner in
relation to and against the affidavit of the Home M nister
is that it is clear froma perusal of the affidavit that the
Mnister did not apply his mindin the matter of the
detention of the petitioner. It is urged that the order in
guestion contains six grounds of detention. These six
grounds practically cover all the grounds. specified in s.
3(2) (15) of the Defence of India Act (hereinafter referred
to as the Act) except two, nanmely-(i) the security of the
State and (ii) of being of a hostile origin. It is
therefore wurged that the order was nmade copying out
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practically all the grounds specified ins. 3 (2) (15) of
the Act without the application of the mind of the Mnister
whet her those grounds were nade out in this case. Rel i ance
in this connection is placed on the affidavit of the Hone
M nister where he has stated that he was personal | y
satisfied that it was necessary to detain the petitioner in
order to prevent himfromacting in a manner prejudicial to
the safety of India and nai ntenance of public order, etc.
It is: urged that the affidavit shows that the Mnister did
not really apply his mnd to the question of the detention
of the petitioner and the grounds for doing so and acted in
a casual manner in approving the detention of the
petitioner. 1t is urged that while the grounds specified in
the order are six in nunber, the M nister when speaking of
his satisfaction has nentioned only two, nanely, safety of
India (which nmay be assuned to be the sane as the public
saf ety) and mai nt enance of public sector.

There .is.in our opinion force in this contention on behalf
of the petitioner.  The order of detention under r. 30 (1)
(b) of the Rules deprives acitizen of this country of his
personal liberty and in view of the suspension of sone of
the fundanmental rights by the President on account of the
energency, a citizen has very Ilinmited opportunity of
chal | engi ng an order of detention properly passed under the
Rul es. It seens to us therefore necessary where detention
is made under the Rules that the -authority ordering
detention should act with a full sense of = responsibility
keeping in mind on the one hand the interests of the country
in the present enmergency and on the other hand t he
i mportance of the liberty of the citizen in a denocratic
society. That this is so is also enphasised by s. 44 of the
Act which lays down that "any authority or person acting in
pursuance of this Act shall interfere with the ‘ordinary
avocations of life and the enjoynent of property as little
as may be consonant with the purpose of ensuring the public
safety and interest and the defence of India and civi

defence.” In view of this specific provisionin the Act it
i s incumbent upon.

up. Cl/66-10

138

the authority which is passing on order under r. 30(1)(b) of
the Rules taking away the liberty of a citizen of this
country that it should act with due care and caution and see
that the person detained is so detained on grounds which
justify the detention in the interest of the country.
Further the proceedings in the matter of detention-and the
order of detention should show that it had acted with al
due care and caution and with the sense of responsibility
necessary when a citizen is deprived of his liberty w thout
trial. W have therefore to see whether in the present case
the authority concerned has acted in this nmanner or -not. |If
it has not so acted and if it appears that it did not | apply
its mnd properly before making the order of detention the
order in question would not be an order under the Rules -and
the person detained would be entitled to rel ease.

Now we have pointed out that the order of detention in this
case refers to six out of eight possible grounds on which a
person can be detained under s. 3 (2) (15). O these eight
grounds under s. 3 (2) (15) one refers to foreigners i.e.
of being of hostile origin. Therefore in the present case
the order really nmentions six out of seven possible grounds
which can apply to an Indian whose detention is ordered
under s. 3 (2) (15). W do not say that it is not possible
to detain a citizen on six out of seven possible grounds
under s. 3 (2) (15); but if that is done it 1is necessary
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that the authority detaining a citizen should be satisfied
about each one of the grounds that the detention is
necessary thereon. But if it appears that though the order
of detention nentions a large nunmber of grounds t he
authority concerned did not apply its mind to all those
grounds before passing the order, there can in our opinion
be no doubt in such a case that the order was passed w t hout
applying the nmnd of the authority concerned to the rea

necessity of detention. |In the present case as we have
already pointed out six grounds out of possible seven
grounds on which a <citizen can be detained have been
mentioned in tie order; but in the affidavit of the Mnister
we find nention of only two of those grounds, nanely, safety
of India (which may be assuned to be the sane as public
safety) and the nmaintenance of public order. In dim
circunstances there can be little doubt that the authority
concerned did not applyits mnd properly before the order
in question was passed in the present case. Such a dis-
crepancy between the grounds nentioned in the order and the
grounds. ‘'stated in the affidavit of the authority concerned
can only show an amount of casual ness in passing the order
of detention against the provisions of s. 44 of the Act.

Thi s casual ness

139

also shows that the mind of the authority concerned was
really not applied to the question off detention of the
petitioner in the present case. In this view of the natter
we are of opinion that the petitioner-is entitled to rel ease
as the order by which he was detained is no order under the
Rules for it was passed w thout the application of the mnd
of the authority concerned.

There is another aspect of the order which'leads to the
same conclusion and unm stakably shows casualness' in the
making of the order. Were a nunber of grounds are the
basis of a detention order, we would expect the various
grounds to be joined by the conjunctive "and" and the use of
the disjunctive "or" in such a case makes no sense. / In the
present order however we find that the disjunctive "or” has
been used, showing that the order is nore or |less a copy of
S. 3 (2) (15) without any application of the nind of the
authority concerned to the grounds —which apply in the
present case.

Learned counsel for the State however relies on the word
etc." appearing in the affidavit. H s contention is that as
the order of detention had already been nentioned .in an
earlier part of the affidavit of the Home Mnister, the word
"etc." wused in the later part of the affidavit  neans that
though the affidavit was only nmentioning two grounds,
nanely, the safety of India and the maintenance  of public

order, it really referred to all the grounds nentioned in
the order. W are not prepared to accept this. | f
anything, the use of the words "etc." in the affidavit is

anot her exanpl e of casual ness.

It was also urged on behalf of the State that the order _in
guestion was not actually witten out by the Mnister -and
that after the satisfaction of the Mnister such orders are
prepared by his subordinates in the Secretariat and that
therefore the Mnister was not responsible for t he
di screpancy between the order and the affidavit. W are not
prepared to accept this explanation, for it is the duty of
the Mnister to see that the order is issued in accordance
with his satisfaction and carries out his directions.
Though the Mnister may not wite out the order hinself he
is as much responsible for it as if he had done so hinself,
for no order of detention can be passed wthout the
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satisfaction of the authority enpowered under the Act and
the Rules. The authority cannot take refuge in saying that
it was really satisfied about, say, one ground but the
person who later on wote out the order of detention added
many nore grounds which the authority never had in mnd. It
is the duty of the authority to see that the order

140

of detention is in accordance with what the authority was

sati sfied about. If it is not so, the inference of
casual ness is strengthened and the Court would be justified
in comng to the conclusion that the or der was passed

without the application of the mnd of the authority
concer ned.

Petition all owed.
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