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[Arising out of SLP (Civil) No. 5963 of 2006]

S.B. SINHA, _J.

Leave granted.

The defendant in the suit is the appellant herein. He is before us
aggrieved by a judgnment and order dated 14th Decenber, 2005 passed by the
Punj ab and Haryana H gh Court at Chandigarh in Cvil Revision No. 1077

of 2005 di sm ssing his revision application arising out of an order dated
9. 2.2005 passed by the Civil Judge (Junior Division), Chandigarh

An agreenent to sell dated 26.03.1990 was entered into by and

between the parties hereto in relation to the prem ses bearing House No. 86,
situate in Sector 18A, Chandi garh. = A sale deed was executed pursuant to the
said agreenent to sell on 27.03.1991. ~ However, a suit for declaration was
filed by the respondent herein alleging that the said sale deed dated

26.3.1991 was a forged, fabricated and was a voi d docunent. The appell ant
filed his witten statement in the said suit denying or disputing the

al | egations contained therein. On the pleadings of the parties herein, issues
were framed by the learned trial Judge including the follow ng:-

"Whet her the sal e deed dated 26.3.1991 is forged and
fabricated as prayed for?"

An application was filed by the respondent for del etion of the said

i ssue and refrane the same. The learned trial Judge reframed the/issue
allowing the said application in terns of order dated 9.2.2005. Reframed
issue No. 2 reads as under: -

"Whet her the alleged sale deed dated 26.3.1991 is a valid
and genui ne docunent ?"

The | earned Trial Judge while passing its order dated 09.02.2005
hel d: -

"Normal Iy the initial burden of proving the execution of

a docurment when it is denied nmust rest upon the person
alleging its execution. Here in the present case the
plaintiff has denied the execution of the sale deed. The
onus to prove a issue has to be discharged affirmative.

"It is always difficult to prove the same in negative".
When the fact is proved in affirmative or evidence is |ed
to prove the same. Onus shifts on the other side to negate
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t he existence of such a fact."

A revision application filed on behal f of the appellant herein against
the said order was dism ssed by the High Court by reason of the inpugned
order stating:-

"In the present case, it is the case of the plaintiff-
respondent that he had not executed any sal e deed dated
26.3.1991 in favour of the defendant-appellant and it was

a forged and fabricated docunent. On the other hand, it

is the case of the defendant that the said sale deed is valid
and genui ne docunment. The sale deed itself is in

possessi on of the defendant. |In such a situation, the
defendant is in a dom nating position to prove the
docunent affirmatively, whereas it will be difficult for

the plaintiff to prove the sane. Negatively, who is not
even in possession-of the sale deed in question. After the
def endant proves the validity and genui neness of the sale
deed, the turn will cone of the plaintiff to prove the
docunent ‘negatively. In this view of the matter, | am of
the considered opinion that the trial court has rightly re-
franed i ssue No. 2 and put the onus on the defendant to
prove whether the sane is valid and genui ne docunent.

There is no infirmty inthe order dated 9.2.2005 passed

by the Civil Judge (Junior D vision), Chandi garh\005\005"

In the inpugned judgnent, the H gh Court proceeded on the basis that

al t hough generally it is for the plaintiff to prove such fraud, undue influence
or msrepresentation, but when aperson is in a fiduciary relationship with
another and the latter is in a position of active confidence, the burden of
proving the absence of fraud, m srepresentation-or undue influence is upon

the person in the dom nating position

The initial burden of proof would be on the plaintiff in view of
Section 101 of the Evidence Act, which reads as under: -

"Sec. 101. Burden of proof. \026 Woever desires any Court
to give judgnent as to any legal right or liability
dependent on the existence of facts which he asserts,

nmust prove that those facts exist.

VWhen a person is bound to prove the existence of any
fact, it is said that the burden of proof lies on that
person.”

In terms of the said provision, the burden of proving the fact rests on

the party who substantially asserts the affirmative i ssues and not the party
who denies it. The said rule may not be wuniversal inits application and
there may be exception thereto. The learned trial Court and the H gh Court
proceeded on the basis that the defendant was in a“dom nating position and
there had been a fiduciary relationship between the parties. The appellant in
his witten statenment deni ed and disputed the said avernents made in the

pl ai nt.

Pl eading is not evidence, far |less proof. |ssues are raised on the basis

of the pleadings. The defendant-appellant having not admitted or

acknow edged the fiduciary relationship between the parties, indisputably,

the relationship between the parties itself would be an issue. The suit wll
fail if both the parties do not adduce any evidence, in view of Section 102 of
the Evidence Act. Thus, ordinarily, the burden of proof would be on the

party who asserts the affirmative of the issue and it rests, after evidence is
gone into, upon the party agai nst whom at the tinme the question arises,

j udgrment woul d be given, if no further evidence were to be adduced by

ei t her side.
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The fact that the defendant was in a dom nant position nust, thus, be
proved by the plaintiff at the first instance.

Strong reliance has been placed by the H gh Court in the decision of

this Court in Krishna Mohan Kul @Nani Charan Kul & Anr. v. Pratim

Maity & Os., [AIR 2003 SC 4351]. |In that case, the question of burden of
proof was gone into after the parties had adduced evidence. |t was brought
on record that the wi tnesses whose nanes appeared in the inmpugned deed

and which was said to have been created to grab the property of the plaintiffs
were not in existence. The question as regards oblique notive in execution
of the deed of settlement was gone into by the Court. The executant was

nore than 100 years of age at the tine of alleged registration of the deed in
guestion. He was paralytic and furthernore his nental and physica

condition was not in order. He was al so conpletely bed-ridden and t hough

his left thunb inpression was taken, there was no w tness who could
substantiate that he had put his thunb inpression. It was on the

af orementioned facts, this Court opined: -

"12\ 005The onus to prove the validity of the deed of

settl enent _was on the defendant No. 1. Wen fraud,

nm srepresentation or undue influence is alleged by a
party in a suit, normally, the burden is on himto prove
such fraud, undue influence or msrepresentation. But,
when a person is in a fiduciary relationship w th another
and the latter is in a position of active confidence the
burden of proving the absence of fraud,

nm srepresentati on or undue influence i's upon the person
in the dom nating position, he has to prove that there was
fair play in the transaction andthat the apparent is the
real, in other words, that the transaction is genuine and
bona fide. |In such a case the burden of proving the good
faith of the transaction is thrown upon the dom nant
party, that is to say, the party who is in a position of
active confidence. A person standing-in a fiduciary
relation to another has a duty to protect the interest given
to his care and the Court watches with jealously al
transacti ons between such persons so that the protector
may not use his influence or the confidence to his

advant age. Wen the party conpl ai ni ng shows such

rel ation, the | aw presunes everything agai nst the
transaction and the onus is cast upon the person hol di ng
the position of confidence or trust to show that the
transaction is perfectly fair and reasonable, that no
advant age has been taken of his position\005"

This Court in arriving at the aforementioned findings referred to
Section 111 of the Indian Evidence Act which is in the following terns:-

"Sec. 111. Proof of good faith in transacti ons where one

party is in relation of active confidence. \026 Wiere there is
a question as to the good faith of a transaction between
parties, one of whom stands to the other in a position of
active confidence, the burden of proving the good faith of

the transaction is on the party who is in a position of

active confidence."

But before such a finding is arrived at, the avernents as regard all eged
fiduciary relationship nmust be established before a presunption of undue

i nfl uence against a person in position of active confidence is drawm. The
factum of active confidence should al so be established.

Section 111 of the Evidence Act will apply when the bona fides of a
transaction is in question but not when the real nature thereof is in question
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The words ‘active confidence’ indicate that the rel ationship between the
parties nmust be such that one is bound to protect the interests of the other

Thus, point for determination of binding interests or which are the

cases which come within the rule of active confidence would vary from case
to case. |If the plaintiff fails to prove the existence of the fiduciary
rel ationship or the position of active confidence held by the defendant-
appel l ant, the burden would Iie on himas he had alleged fraud. The tria
Court and the High Court, therefore, in our opinion, cannot be said to be
correct in holding that without anything further, the burden of proof would
be on the defendant.

The learned trial Judge has m sdirected hinmself in proceeding on the
premse "it is always difficult to prove the sane in negative a person/party in
the suit."

Difficulties which may be faced by a party to the Iis can never be

determ native of the question as to upon whomthe burden of proof would

lie. The learned Trial Judge, therefore, posed unto hinself a wong question
and arrived at a wong answer. The Hi gh Court also, in our considered

view, conmitted a serious error of lawin m sreading and msinterpreting
Section 101 of the Indian Evidence Act. Wth a viewto prove forgery or
fabrication in a docunent, possession of the original sale deed by the

def endant, woul d not change the |egal position. A party in possession of a
docunent can al ways be directed to produce the same. The plaintiff could
file an application calling for the said docunent fromthe defendant and the
def endant coul d have been directed by the learned Trial Judge to produce

t he same.

There is another aspect of the matter which should be borne in mnd

A distinction exists between a burden of proof and onus of proof. The right
to begin follows onus probandi. It assunes inportance in the early stage of
a case. The question of onus of proof has greater force, where the question
is which party is to begin. Burden of proof is used in three ways : (i) to

i ndicate the duty of bringing forward evidence in support of a proposition at
the beginning or later; (ii) to make that of establishing a proposition as
against all counter evidence; and (iii) an indiscrimnate use in which it my
nean either or both of the others. The elenentary rule is Section 101 is
inflexible. In ternms of Section 102 the initial onus is always on the plaintiff
and if he discharges that onus and nakes out a case which entitles himto a
relief, the onus shifts to the defendant to prove those circumnstances, if any,
whi ch woul d disentitle the plaintiff to the same.

In R V.E Venkatachal a Gounder v. Arul m gu Vi swesaraswam &
V.P. Tenple and Anr. [JT 2004 (6) SC 442], the law is stated in the
followi ng terns

"29. In a suit for recovery of possession based on title

it is for the plaintiff to prove his title and satisfy the court
that he, inlaw, is entitled to dispossess the defendant
fromhis possession over the suit property and for the
possession to be restored to him However, as held in A
Raghavamma v. A. Chenchamma there is an essentia

di stincti on between burden of proof and onus of proof:
burden of proof |ies upon a person who has to prove the
fact and which never shifts. Onus of proof shifts. Such a
shifting of onus is a continuous process in the eval uation
of evidence. In our opinion, in a suit for possession based
on title once the plaintiff has been able to create a high
degree of probability so as to shift the onus on the
defendant it is for the defendant to discharge his onus and
in the absence thereof the burden of proof |lying on the
plaintiff shall be held to have been di scharged so as to
amount to proof of the plaintiff's title."
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For the reasons aforenentioned, the inpugned judgnent cannot be

sustained. The order reframng the issue is set aside thus reviving the issue
originally framed. The Trial Court will be free to frane any additional issue
if it is felt necessary.

The appeal is allowed as above.




