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Thi s appeal inpugns ajudgnent of the Division Bench of the Calcutta
H gh Court dated 28.6.2000. That an appeal was itself carried against an
order of the |earned Single Judge dated 16.2.2000 in Testamentary
Jurisdiction allowing an application for discharge of the Joint Executors in
respect of the estate of one Reba Mtra and appointing an Adm ni strator
pendente lite.

Fact s

Phani ndra Nath Mtra had two sons, Prabhat Kumar Mtra and Kama
Kumar Mtra, and a daughter, Suhasini Bose. The geneal ogical tree of the
famly is as under:

Phani ndra Nath Mtra

Prabhat Kr. Mtra (Son) Kamal Kr. Mtra (Son) Suhasi ni Bose (Daughter)
(Lati ka Deb-Sabita Bose) (Reba Mtra \026 Wfe)
Daught er s (I ssuel ess)
Ni eces
Lati ka Deb Sabita Bose (Deceased)
R 5

(Soum Mazundar & Sh
ant anu Bose)
R 1 R 2

Kamal Kumar Mtra entered into an agreenent dated 22.5,1988 with
T. K. Ramasubramanyan (father of Sharad Subrmanyan, hereinafter "the
appel l ant") by which a tenancy was created in respect of the ground floor
flat of certain prem ses situated at 13/1, Pronothesh Barua Sarani, Kol kata
(hereinafter "the Suit Property") at a nonthly rental of Rs. 5,000/-. A further
agreenment dated 1.11.1988 was nade between Kamal Kumar Mtra and the
present appel | ant - Sharad Subramanyan for providing to the tenants the
fittings and fixtures in the ground floor at a nonthly charge of Rs. 750/-. On
24.2.1989, there was a third agreement between Kamal Kumar Mtra and the
appel | ant - Sharad Subramanyan and a fourth on 28.4.1989, by which the
forner agreed to | ease the whole of terrace of the existing construction of the
Suit Property to enable the appellant to construct at his cost an additiona
floor. The dem se was for a period of twenty-one years comenci ng from
1.4.1989 with a renewal clause for a further period of twenty-one years after
expiry of every period of twenty-one years. Though the agreement created a
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| ease for such a long period with a renewal clause, it was not registered.

On 19.3.1991, Kamal Kumar Mtra executed his last WIIl and
Test ament under which, he appointed Reba Mtra, his wife, as Executrix and
on her death, the appellant and one Subir Kumar Deb as Executors. Under
the WIIl, the Testator had given all his novable properties to Reba Mtra, but
she was given only a life interest in the Suit Property. The WII further
provi ded that on the death of the said Reba Mtra, the Executors would
execute the WIIl and realise and collect the rents, issues and profits arising
out of the Suit Property and distribute the sane in the manner as prescribed
inthe WIl. Kamal Kumar Mtra died on 26.9.1991 | eaving behind his wife,
Reba Mtra, as his sole heir

On 21.10.1992, Reba Mtra executed a | ease deed in respect of the
Suit Property granting certain rights to the appellant. Reba Mtra died on
27.11.1998. The appellant produced a WII| dated 21.10.1992 cl aim ng that

he had been granted certain rights under the WIlIl. A second WII dated
14.5.1993 and a third WIIl dated 14.12.1997 were produced by the parties
each of whomclained that the WIIl in his/her favour was the genuine WII.

On 17.8.2001, Reba Mtra's WIl dated 14.12.1997 was granted
probate by the District Judge, Alipore. The appell ant had been appointed as
one of the Executors under the WII of Kamal Kumar Mtra. Soumi
Mazundar and Shant anu Bose (Respondent Nos. 1 and 2, respectively), the
| egat ees under the /'said WII, by their letter dated 16.4.1999, called upon the
appel | ant and Subir Kumar Deb, Joint Executors, to give assent to the |egacy
under the WIIl of Reba Mtra, hand over vacant possession of the first floor
of the Suit Property and al so distribute all the income of the estate in terns
of the WII of the late Kamal Kumar Mtra. On 30.4.1999, Subir Kumar Deb
addressed a letter stating that he was not in possession of any |egal docunent
and, therefore, he was unable to execute the estate according to the WIIl of
Kamal Kumar Mtra. On 4.5.1999, the appell ant-wote back alleging that
Reba Mtra had demi sed the first floor of the Suit Property in the year 1992
in his favour. The appellant also stated that he was going through the various
| egal inplications to exam ne the demand for disbursenment of the income.

On 11.10.1999, the respondent filed an application before the Hi gh

Court praying for discharge of the Joint Executors, to pay to the appellant
the outstanding rent, issues and profits in respect of the Suit Property and
also to hand over its possession. On 15.12.1999, a learned Single Judge of

the High Court nmade an order restraining the Joint Executors from dealing

wi th, disposing of and/or encunbering and/or parting with possession or in

any way dealing with any portion of the Suit Property till the disposal of the
application. On 16.2.2000, an interimrelief applicationtaken out was

all owed by the | earned Single Judge taking serious notice of the fact that the
Executors had not filed an affidavit to controvert the all egations made

agai nst them An appeal was filed by the appellant before the Division

Bench, which resulted in the inmpugned judgnent dated 28.6. 2000,

di sm ssing the appeal. Hence, the appeal before us.

Contenti ons

Learned Seni or Counsel for the appellant M. P. Krishnamoorthy |yer
contended that, under Clause 6 of the WIIl of the late Kamal Kumar Mtra,
the Suit Property was bequeathed to Reba Mtra for her |ife. Under the said

WIll, after the death of Reba Mtra the Executors and Trustees naned in the
WIIl were to collect the rent, issues and profits in the Suit Property, and
di shurse it to the persons naned in Clause 6 of the WII. The contention of

the | earned Senior Counsel for the appellant is that Kanmal Kumar Mtra had
created a life interest in favour of his wife, Reba Mtra, which was in
recogni tion and di scharge of her right to maintenance from her husband.
Counsel further contends that, by reason of sub-section (1) of Section 14 of
the H ndu Succession Act, 1956 (hereinafter "the Act"), this linmted interest
bl ossoned into an absolute interest. Consequently, he clains that Reba

Mtra becane the absolute owner of the Suit Property. Further that, Reba
Mtra, during her lifetime, absolutely owned the Suit Property and made
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di spositions by her WII in favour of the appellant, which were valid and
justified. Under the WIIl, Reba Mtra had dem sed the first floor of the Suit
Property in favour of the appellant, consequently the appellant was entitled

to claimlease right in respect of the first floor of the Suit Property. The fact
that the appellant was the Executor makes no difference, whatsoever, to the

di sposition validly nade by Reba Mtra in her WII. As an Executor, the

appel | ant had taken no step, in any manner inconsistent with being the

Executor of Kanmal Kumar Mtra's WII, consequently the | earned counse

urged that, the H gh Court/learned Single Judge was wong in discharging

the Joint Executors and appointing an Administrator pendente lite.

The | earned Seni or Counsel for the respondents, however, urged that
there is no absolute proposition that every tinme a property is bequeathed in a
WIIl, it would necessarily be in recognition or discharge of a pre-existing
ri ght to maintenance; that even under the H ndu Adopti on and Mi ntenance
Act, 1956 Reba Mtra had no right of naintenance as agai nst her husband
during the lifetinme of her husband; that the property bequeathed to Reba
Mtra in the WII of her husband, Kamal Kumar Mtra, was only a limted
estate during her lLifetinme; the provisions of sub-section (2) of Section 14 of
the Act woul'd, therefore, apply and she would continue to retain only a life
interest in the Suit Property. Consequently, she had no right to nake a | ease
in favour of the appellant, hence, the so-called | ease in favour of the
appel  ant under the W1l of Reba Mtra is invalid and unenforceabl e. Apart
therefrom the appellant as an Executor of Reba Mtra's WIIl had set up a
title in the Suit Property, which was inconsistent with and injurious to the
estate of Reba Mtra. Consequently, under the provisions of the Indian
Succession Act, 1925 (hereinafter "the Indian Succession Act") the
executors having nmisconducted thenselves, were rightly renmoved by the
Testamentary Court.

Nat ure of Interest

Section 14 of the Act was enacted by Parlianment in order to ensure
that the linted estate devol ving upon a fenmal e H ndu be abolished and the
femal e Hi ndu who possessed property, acquired before or after coming into
force of the Act, should holdit-as full owner thereof and not as a limted
owner. Section 14 of the Act reads as under
"Property of a female Hindu to be her absolute Property.\027
(1) Any property possessed by a femal e H ndu, whet her
acquired before or after the comrencenent of this Act, shall be
held by her as full owner thereof and not as a limted owner.

Expl anati on\ 0271 n this sub-section, "property" includes both
novabl e and i nmovabl e property acquired by a fenal e Hindu

by i nheritance or devise, or at a partition, or inlieu of

mai nt enance or arrears of maintenance, or by gift fromany
person, whether a relative or not, before, at or after the
marriage, or by her own skill or exertion, or by purchase or by
prescription, or in any other manner whatsoever, and al so any
such property held by her as stridhana i mmedi ately before the
comencement of this Act.

(2) Nothing contained in sub-section (1) shall apply to any
property acquired by way of gift or under a will or any other

i nstrument or under a decree or order of a civil Court or under
an award where the terns of the gift, will or other instrunment or
the decree, order or award prescribe a restricted estate in such

property. "

A judgnent of this Court has recogni zed that sub-section (2) is in the
nature of a proviso to the rule enacted in sub-section (1) of Section 14 of the
Act. In V. Tulasamma and O's. v. Sesha Reddy (Dead) by L.Rs.

(hereinafter "Tulasanmm") after a conplete survey of the Shastric Hindu
Law and t he changes brought therein by Section 14 of the Act, this Court
culled out the principles arising thereunder in the follow ng words:
"(1) that the provisions of Section 14 of the 1956 Act nust be
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liberally construed in order to advance the object of the Act
which is to enlarge the limted interest possessed by a Hi ndu

wi dow whi ch was in consonance with the changi ng tenper of

the times;

(2) it is manifestly clear that sub-section (2) of Section 14 does
not refer to any transfer which merely recogni ses a pre-existing
right without creating or conferring a newtitle on the w dow.
This was clearly held by this Court in Badri Pershad s case
((1969) 2 SCC 586).

(3) that the Act of 1956 has made revol utionary and far-

reachi ng changes in the H ndu society and every attenpt should

be made to carry out the spirit of the Act which has

undoubtedly supplied a long felt need and tried to do away with
the invidious distinction between a Hindu male and fenale in
matters of intestate succession;

(4) that sub-section (2) of Section 14 is merely a proviso to sub-
section (1) of Section 14 and has to be interpreted as a proviso
and not-in a manner so as to destroy the effect of the main

provi sion."

Anal ysi ng-the scope and extent of sub-section (2) of Section 14 of the Act,
which this Court treated as a proviso to sub-section (1), this Court took the
view that as a proviso it should be interpreted in such a way so as not to
substantially erode sub-section (1) of Section 14 and the Expl anation thereto.
It was pointed out that sub-section (2) had carved out a conpletely separate
field and before it could apply, the following three conditions nust be

sati sfied:

“"(i) that the property must have been acquired by way of gift,

will, instrument, decree, order of the Court or by an award;

(ii) that any of these docunents executed in favour of a Hi ndu
femal e nmust prescribe a restricted estate in such property; and

(iii) that the instrunment nust create or-confer a newright, title
or interest on the H ndu female and not nerely recogni se or

give effect to a pre-existing right which the fermal e Hi ndu

al ready possessed. "

Finally, this Court said:

"Where any of these documents are executed but no restricted
estate is prescribed, sub-section (2) w Il have no application
Simlarly where these instrunents do not confer any new title
for the first tine on the fermal e H ndu, Section 14(2) would
have no application. It seens to me that Section 14(2) is a

sal utary provision which has been incorporated by the
Parliament for historical reasons in order to maintain the |ink
bet ween the Shastric Hi ndu Law and the Hi ndu Law whi ch was
sought to be changed by recent legislation, so that where a
femal e Hi ndu becane possessed of property not in virtue of any
pre-existing right but otherw se, and the grantor chose to

i mpose certain conditions on the grantee, the Legislature did
not want to interfere with such a transaction by obliterating or
setting at naught the conditions inposed."

After noticing the divergent views of different H gh Courts, this
Court, sunmarised its conclusion as under
"(1) The Hindu fenale's right to naintenance is not an enpty
formality or an illusory claimbeing conceded as a matter of
grace and generosity, but is a tangible right against property
which flows fromthe spiritual relationship between the
husband and the wife and is recogni sed and enj oi ned by pure
Shastric H ndu Law and has been strongly stressed even by the
earlier Hndu jurists starting from Yaj naval kya to Manu. Such a
right may not be a right to property but it is a right against
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property and t he husband has a personal obligation to maintain

his wife and if he or the famly has property, the femal e has the
legal right to be nmaintained therefrom If a charge is created for
the mai ntenance of a fermale, the said right becones a legally
enforceabl e one. At any rate, even without a charge the claim

for maintenance is doubtless a pre-existing right so that any
transfer declaring or recognising such a right does not confer

any new title but nmerely endorses or confirns the pre-existing

ri ghts.

(2) Section 14(1) and the Explanation thereto have been

couched in the wi dest possible terms and nust be liberally
construed in favour of the femal es so as to advance the object of
the 1956 Act and pronote the soci o-econom ¢ ends sought to

be achi eved by this | ong needed | egislation

(3) Sub-section (2) of Section 14 is in the nature of a proviso
and has a field of its owmn without interfering with the operation
of Section 14(1) materially. The proviso should not be

construed in a nanner so as to destroy the effect of the main
provi sion-or the protection granted by Section 14(1) or in a way
so as to becone totally inconsistent with the main provision

(4) Sub-section (2) of Section 14 applies to instrunents,
decrees, awards, gifts, etc. which create independent and new
titles in favour of the females for the first tine and has no
application where the instrunent concerned nerely seeks to
confirm endorse, declare or recognise pre-existing rights. In
such cases a restricted estate in favour of a fenale is legally
perm ssi bl e and Section 14(1) w Il not operate in this sphere.
Where, however, an instrunent nerely decl ares or recognises a
pre-existing right, such as a claimto naintenance or partition or
share to which the female is entitled, the sub-section has
absolutely no application and the female’s limted interest
woul d automatically be enlarged into an absol ute one by force
of Section 14(1) and the restrictions placed, if any, under the
docunent woul d have to be ignored. Thus where a property is
allotted or transferred to a female in |lieu of nmaintenance or a
share at partition, the instrunent is taken out of the anbit of
sub-section (2) and woul d be governed by Section 14(1) despite
any restrictions placed on the powers of the transferee.

(5) The use of express terns like "property acquired by a

femal e Hindu at a partition", "or in |lieu of naintenance*, "or
arrears of mai ntenance", etc. in the Explanationto Section 14(1)
clearly makes sub-section (2) inapplicable to these categories
whi ch have been expressly excepted fromthe operation of sub-
section (2).

(6) The words "possessed by" used by the Legislature in

Section 14(1) are of the wi dest possible anplitudecand include

the state of owning a property even though the owner i's not in
actual or physical possession of the same. Thus, where a w dow
gets a share in the property under a prelimnary decree before or
at the tinme when the 1956 Act had been passed but had not been

gi ven actual possession under a final decree, the property would
be deened to be possessed by her and by force of Section 14(1)

she woul d get absolute interest in the property. It is equally well
settled that the possession of the wi dow, however, nust be

under sonme vestige of a claim right or title, because the section
does not contenplate the possession of any rank trespasser

wi thout any right or title.

(7) That the words "restricted estate" used in Section 14(2) are
wider than limted interest as indicated in Section 14(1) and
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they include not only linmted interest, but also any other kind of
l[imtation that may be placed on the transferee."

In this case, it was observed that, the properties in suit were allotted to
the appel | ant - Tul sanmma under a conpronise certified by the Court; that the
appel l ant had taken only a life interest in the properties under the
conprom se deed. However, she continued to be in possession of the
properties till 1956 when the Act cane into force and, therefore, by reason
of Section 14(1), the properties were allotted to her in recognition and in lieu
of her right to maintenance, which was a pre-existing right. Consequently, it
fell out of the ambit of sub-section (2) of Section 14 of the Act as a result of
whi ch she became the full owner of the properties involved.

In C. Masilamani Midaliar and Os. v. ldol of Sr

Swam nat haswani Swam nat haswani Thirukoil and Ors. the views

expressed in Tul asama (supra) were reiterated as necessary for carrying
forward the intention of the Parliament to ensure "\005that wormen have an
active role in the devel opment process. Appropriate econonic and socia
reforns should be carried out with a viewto eradicate all social injustice."
Hence, it was held that the linmted estate, which had been conferred on the
| egatee in lieu of the right to maintenance under the H ndu Adoption and
Mai nt enance Act, 1956, was in-recognition of the pre-existing right to

mai nt enance known under the Shastric |law and it becane an absolute right
under Section 14(1) ‘and the | egatee became the absol ute owner of the

property.

In Bal want Kaur and Anr. v. Chanan Singh and Os. the right of

mai nt enance of a widowed daughter was recogni sed under the WIl and

certain property was denmi sed to her, though as'alimted |life estate. This

Court held that, this was a situation falling squarely within the anbit of sub-
section (1) of Section 14 of the Act and was beyond the purvi ew of sub-

section (2) and that as the WIIl itself recognised in express terns and

provi ded that "\005even after his (the testator) death, his (the testator) other
| egatee brothers have to look after the welfare of his (the testator) w dowed
daught er\ 005" . Hence, sub-section (1) of Section 14 would apply and the
[imted estate would turn into a full estate

M. Bhaskar P. Qupta, |earned Senior Counsel for the respondents,

rightly distinguished all these cases, as it was clearly proved therein, that the
properties had been given to a female Hindu, either in recognition of or in

lieu of her right to maintenance under the Shastric H ndu Law or under the

H ndu Adopti on and Mai ntenance Act, 1956. Consequently, these were

i nstances where the dispositions of property, albeit as a linmted estate, would
bl ossominto a full interest by reason of sub-section (1) of Section 14 of the
Act .

Learned Counsel further contended that, there.is no absolute rul e that

all properties demsed to a female Hi ndu were necessarily in recognition of

or inlieu of her right to maintenance. It was possible, even after the Act
cane into force, to create a limted estate by reason of a gift or will. Such a
situation would fall within the anbit of sub-section (2) of Section 14/of the
Act as long as it was not in recognition of or in lieu of a right to naintenance
under the Shastric H ndu Law or under a statute. Learned Senior Counse

relied on Section 30 of the Act, which recognises the right of a Hndu to

di spose of self-acquired property by WIl. M. Gupta relied on the judgnent

of this Court in Bhura and O's. v. Kashi Ram, which was al so a case of,
l[imted estate conferred on a female H ndu by a WIIl. This Court held that,
upon a proper construction of the WIlIl, the bequeathal in favour of the

femal e Hindu was clearly indicative of:

"\ 005the testator’s intention of only creating a life interest in her

and nothing nore and the various expressions used therein are

i ndi cative of and are reconcilable only with the hypothesis that

the testator was creating an estate in favour of \005(the fenuale

Hi ndu)\ 0050only for her lifetime and not an absolute estate."

Thus, in view of the fact that there were no indications, either in the WII or
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externally, to indicate that the property had been given to the femal e Hi ndu
in recognition of or in lieu of her right to maintenance, it was held that the
situation fell within the anbit of sub-section (2) of Section 14 of the Act and
that the restricted life estate granted to the femal e Hindu could not be
enlarged into an absolute estate. Learned counsel for the respondents relied
strongly on this judgnment and contended that there was no proposition of

law that all dispositions of property made to a female H ndu were

necessarily in recognition of her right to nmai ntenance whet her under the
Shastric Hi ndu Law or under the statutory law. Unless the said fact was

i ndependently established to the satisfaction of the court, the grant of the
property woul d be subject to the restrictions contained therein, either by way
of a transfer, gift or testanentary disposition. Learned counsel also

di stingui shed the three cases cited by the | earned counsel for the appell ant
that in each, the circunstances clearly indicated that the testanentary

di sposition was in lieuof the right of maintenance of the femal e Hi ndu. W
think that this contentionis well merited and needs to be uphel d.

Turning to the facts of \the present case, we notice that not only was
there no material to indicate to the High Court that the property was given to
Reba Mtra in lieu of her right of nmintenance, but such an argunent was not
even advanced before the Court. Even-the inmpugned judgment of the High
Court observes:

"It is not the case of the appellant that at the tinme when K K

Mtra executed the WIIl, his wife was entitled to enforce her

ri ght of mmi ntenance under the provisions of H ndu Adoptions

and Mai ntenance Act or otherw se. She had been undi sputedly

[iving with her husband upon her husband’s death till the WII

was probated, she was enjoying the property as her own. Even

interms of the WII dt. 19.3.1991 she had a right of enjoynent

in respect of the entire property."

The High Court then noticed Section 30 of the Act which enpowers a Hi ndu
possessed of any property to execute a WIIl; and confer a grant in favour of
another either absolutely or to a linited extent; even to the extent of
depriving his natural heirs fromenjoying the estate left by him W think
that the Hi gh Court was right intaking this view The H gh Court also took
notice of the fact that there was no material on record fromwhich it could be
concl uded that the disposition of life estate in favour of Reba Mtra in the
W1l of her husband, Kamal Kunmar Mtra, was in |lieu of or in-recognition of
her right of naintenance. Consequently, we agree with 'the finding of the

Hi gh Court that Reba Mtra had only a linmted right, nanely, life interest in
the Suit Property. Thus, she could not have created a |long-termlease as she
has purportedly done.

Di scharge of Executor

Learned counsel for the respondents-then referred to the provisions of
the I ndian Succession Act. He urged that under Section 301 of the Indian
Succession Act: "The Hi gh Court may, on an application made to it,
suspend, renove or discharge any private executor or adm nistrator\005" and
appoi nt another person in his place where continuance of the executor is
detrimental to the estate of the deceased. Further it was pointed out that,
under Section 317 of the Indian Succession Act, antexecutor had to nake an
inventory and file periodical accounts of the estate. It is contended that the
appel lant had failed to do so and was also liable to be renoved under
Section 301 of the Indian Succession Act. Finally, it is-urged that the
appel | ant as an executor had set up a claimin the estate, which was
inconsistent with the deed of the executor and, therefore, he was unfit to
function as an executor; the H gh Court had rightly discharged himfrom his
of fice and appoi nted an Admi ni strator pendente lite.

Concl usi on

Fromthe factual circunstances, while the H gh Court’s appoi ntnent

of an Administrator pendente lite appears to be correct, we need not finally
deci de as to whether the appellant was unfit to act as an executor of Kana
Kumar Mtra's WII. W are cognizant of the fact that the High court is stil
sei zed of the nmatter and the order passed is only an interlocutory order based
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on prima facie considerations. In our view, there was sufficient justification
for the H gh Court to nmake the order for appointnment of the Adm nistrator
pendente lite to protect the estate during the pendency of the petition before
it. The question as to whether the appellant as the executor has breached his
fiduciary duty, can only be determned at the end of the trial. In our view,
therefore, the inpugned judgnment of the High Court is not |liable to be
interfered with.

We see no nerit in the appeal, which is hereby dism ssed. No costs.
27711




