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JUDGMENT

(Arising out of SLP(C) No. 17977 OF 2004)

Leave granted.

The appel | ant herein bei ng aggri eved by and dissatisfied with the

j udgrment and order ‘dated 29.4.2004 passed by a Division Bench of the

Punj ab and Haryana H/gh Court at Chandigarh in Cvil Wit Petition No.

4988 of 2002 affirmng the award dated 22.11.2001 of the Labour Court,
GQurdaspur is before us. It is not in-dispute that the Appellant hereinis a
statutory body and being a |ocal “authority, governed by the Punjab

Muni ci pal Act. The terns and conditions of service, including recruitnent

of its enployees, are governed by statutory rules.

The respondent herein was appointed on 1.4.1994. He continued to

work up to 31.7.1996. His services wereterninated on 16.7.1997 by issuing

a notice of term nation. Questioning the validity and |legality thereof, an

i ndustrial dispute was rai sed which culnmnated in a reference nade by the
appropriate governments under Industrial Disputes Act (‘the Act’) in

exercise of its power under Section 10 (1)(c) thereof the follow ng dispute to
the Labour Court, Gurdaspur

"Whet her term nation of services of Shri Surinder Kumar
workman is justified and in order? |If not, to what/exact anount
of conpensation is he entitled?"

A plea was raised in the said proceedi ngs on behal f of the appell ant
herein that the respondent was appoi nted on a supervisory post and, thus,
was not a ‘workman’ within the nmeaning of Section 2(S) of the Act.

It is not in dispute that the respondent was appoi nted on daily wages.

Bef ore the Labour Court, the appellant raised a plea that the respondent was
appoi nted on the post of Supervisor, on the recomendati on of one Shri R S.
Puri, ML.A , Sujanpur and then a Mnister in the CGovernnent of Punjab

The Labour Court by reason of the inpugned award, inter alia, held that

al t hough the second respondent was appointed with the designation of a
Supervi sor and was expected to | ook after the devel opment work being

carried out by the appellant and other construction works under the Nehru
Roj gar Yoj ana, he was nerely discharging the duties of a workman.

It was held by the Labour Court that the respondent conpleted 240

days of work within a period of twelve nonths preceding his termnation
The Labour Court proceeded on the basis that the worknman having

conpl eted 240 days of work in a cal endar year, it was the bounden duty of
the Appellant to produce the entire relevant records but the same had not
been done. It is not in dispute that the attendance records of March 1994
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and fromApril 1994 to February 1996 were produced but the attendance
regi sters from March 1996 onwards were not produced. |It, however, does
not appear fromthe i npugned award that the respondent had called for the
records fromthe office of the appellant.

The Labour Court upon arriving at a finding that in termnating the

services of the respondent, the appellant had not conplied with the statutory
requi renents contained in Section 25F of the Industrial Disputes Act as no
conpensation had been paid to himin ternms thereof, the respondent shall be
directed to be reinstated in service with full back wages and allied benefits
fromthe date of termination i.e. July 1997 till actual reinstatenent.
A wit petition filed before the H gh Court by the appellant herein

agai nst the said award was dism ssed.

Before the Hi gh Court, a specific plea was raised by the Appell ant

that the initial appointnent of the respondent was contrary to the recruitnent
rules. The H gh Court’ s attention was further drawn to the fact that the
respondent. was appoi nted in a Supervisory capacity to | ook after the
construction work of the MC building and other construction works under

t he Nehru Roj gar Yojana.

The Hi gh Court, however, rejected the said contentions of the
Appel l ant relying on or on the basis of the findings of the Labour Court that

the work for which the respondent was appoi nted had been existing. It
opined that its jurisdiction in the natter of issuing a wit of certiorari is
limted. It further refused to go into the question as regards the paynent of

entire back wages stating that the appellant ‘herein had neither pleaded nor
produced any evidence to show that the respondent was gainfully enpl oyed
after termnation of his service.

The High Court’s jurisdictionto issue a wit of certiorari though is

limted, a wit of certiorari can be issued if there is an error of |aw apparent
on the face of the record. Wat would constitute an error of lawis well

known. In the Judicial Review of Adm nistrative Action, IVth edition p.136,

S.A De Smith has sumed up the position:-

"The concept of error of |aw includes the giving of reasons that

are bad in lawor (if there is a duty to give reasons) inconsistent,
intelligible or, it would seem substantially inadequate. It

i ncl udes also the application of a wong | egal test to the facts
found, taking irrelevant considerations into account and failing

to take rel evant considerations into account, exercising a

di scretion on the basis of any other incorrect |egal principles,

m sdirection as to the burden of proof, and w ongful adnission

or exclusion of evidence, as well as arriving at a concl usion

wi t hout any supporting evidence."

[ See al so S.N. Chandrashekar and Anr. v, State of Karnataka and Ors.
2006 (2) SCALE 248 and Bonbay Dyeing & Mg. Co. Ltd. v. Bonbay
Envi ronnental Action Goup & Os., 2006 (3) SCALE 1}.

The Labour Court and the High Court al so proceeded wongly on the

prem se that the burden of proof to establish non-conpletion of 240 days of
work within a period of twelve nmonths preceding the termnnation, was on the
managenent. The burden was on the worknman. [See U P. State Brassware
Corporation & Ors. v. Udit Narain Pandey, JT 2005 (10) SC 344 and State

of MP. v. Arjan Lal Rajak, (2006) 2 SCC 610].

Equally well settled is the principle that the burden of proof, having
regard to the principles anal ogus to Section 106 of the Evidence Act that he
was not gainfully enployed, was on the workman. [See Manager, Reserve

Bank of India, Bangalore v. S. Mani & Ors., (2005) 5 SCC 100]

It is also a trite law that only because some docunents have not been
produced by the managenent, an adverse inference woul d be drawn agai nst
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the managenent. [See S. Mani (supra)]

Apart fromthe aforenentioned error of law, in our considered

opi nion, the Labour Court and consequently the H gh Court conpletely

m sdirected thensel ves insofar as they failed to take into consideration that
relief to be granted in ternms of Section 11A of the said Act being

di scretionary in nature, a Labour Court was required to consider the facts of
each case therefor. Only because relief by way of reinstatenent with ful

back wages would be lawful, it would not nean that the sane woul d be

granted automatically.

For the said purpose, the nature of the appointnent, the purpose for

whi ch such appoi ntmrent had been nade, the duration/tenure of work, the
guesti on whet her the post was a sanctioned one, being relevant facts, nust
be taken into consideration

It is not disputed that the appointnment of the respondent was not in a
sanctioned post. Being a 'State’ within the neaning of Article 12 of the
Constitution of India, the Appellant for the purpose of recruiting its
enpl oyees was bound to follow the recruitnent rules. Any recruitnent

made in violation of such rules as al'so in violation of the constitutiona
schenme enshrined under Articles 14 and 16 of the Constitution of India
woul d be void in law. [See MV. Bijlani v. Union of India & Os., (2006) 4
SCALE 147, State of ‘Punjab v. Jagdip Singh & Ors., 1964 (4) SCR 964 and
Secretary, State of Karnataka v. Uma Devi, 2006 (4) SCALE 197].

If a post is not a sanctioned one, again, appointnment therein would be
illegal. In MP. Housing Board & Anr. v. Manoj Shrivastava [(2006) 2 SCC
702], this Court stated the law in the foll ow ng words: -

"A person with a viewto obtain the status of a "pernmanent

enpl oyee" nust be appointed in terns of the statutory rules. It

is not the case of the respondent that he was appointed agai nst a

vacant post which was duly sanctioned by the statutory

authority or his appointment was nade upon follow ng the

statutory |law operating in the field.

The Labour Court unfortunately did not advert to the said
guestion and proceeded to pass its award on the prem se that as
the respondent had worked for nore than six nonths
satisfactorily in terms of clause 2(vi) of the Standard Standing
Orders, he acquired the right of becomng permanent. For
arriving at the said conclusion, the Labour Court relief only
upon the oral statenent nmde by the respondent.

It is one thing to say that a person was appoi nted on an ad hoc
basis or as a daily-wager but it is another thing to say that he is
appointed in a sanctioned post which was |ying vacant upon

foll owi ng the due procedure prescribed therefor.

It has not been found by the Labour Court that the respondent
was appoi nted by the appellant herein, which is "State" within
the meaning of Article 12 of the Constitution, upon conpliance
with the constitutional requirenents as also the provisions of
the 1972 Act or the Rules and Regul ations franed thereunder.”

Yet again, in Haryana State Agricultural Marketing Board v. Subhash
Chand & Anr. [(2006) 2 SCC 794], this Court held: -

"I'n P. Ramanatha Aiyar’s Advanced Law Lexicon, 3rd Edn.

Vol . 4 at p. 4470, the expression "status" has been defined as
under :

"Status" is a much discussed term which, according to

the best nodern expositions, includes the sumtotal of a

man’ s personal rights and duties (Sal nond, Jurisprudence

253, 257), or, to be verbally accurate, of his capacity for
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rights and duties. (Holland, Jurisprudence 88)

The status of a person nmeans his personal |egal condition
only so far as his personal rights and burdens are
concerned. Duggamma v. Ganeshayya, AIR at p.101

[ Evidence Act (1 of 1872), Section 41]

In the |l anguage of jurisprudence ‘status’ is a condition of
nmenbership of a group of which powers and duties are
exclusively determ ned by | aw and not by agreenent

bet ween the parties concerned. (Roshan Lal Tandon v.

Uni on of India).

The word "privil ege" has been defined, at p. 3733, as under

‘Privilege is an exenption from some duty, burden, or
attendance to which certain persons are entitled; froma
supposition of law, that the stations they fill, or the

of fices they are engaged in, are such as require all their
care; that therefore, without this indul gence, it would be
i mpracticabl e to execute such offices, to that advantage
whi ch the public good requires.

A right or imunity granted as a peculiar benefit;
advant age or favour; a peculiar or personal advantage or
right, especially when enjoyed in derogation of a
common right.

* * *

I mmunity fromcivil action may be described also as a
privilege, because the word ‘privilege is sufficiently
wide to include an i munity.

* * *

The word ‘privil ege’ has been defined as a particul ar and
pecul i ar benefit or advantage enjoyed by a person\005.
‘“Privileges’ are liberties and franchises granted to an
of fence, place, town or manor, by the King s great
charter, letters patent, or Act of Parlianent.

In view of the aforenentioned definitions of the expressions
"status" and "privilege" it nust be held that such "status" and
"privilege" nust emanate froma statute. |If legal right has been
derived by the respondent herein to continue in service in terns
of the provisions of the Act under which he.is governed, then
only, would the question of depriving himof any status or
privilege arise. Furthernore, it is not a case where the
respondent had worked for years. He has only worked, on his

own showi ng, for 356 days whereas according to the appell ant

he has worked only for 208 days. Therefore, the Fifth Schedule
of the Industrial Disputes Act, 1947 has no application in the
instant case. In view of the above, the dispensing with of the
engagenent of the respondent cannot be said to be unwarranted
inlaw"

[See also BHEL v. B.K Vijay & Ors., (2006) 2 SCC 654].

In the instant case, the respondent was appointed in violation of the
rules. He was appointed at the instance of a Menber of the Legislative
Assenbly who was a mnister at the relevant tinme. No appointnment coul d
have been nade at his instance. No authority howsoever high may be
cannot direct recruitnment of persons of his choice.

Having regard to the factual circunstances of this case, we are of the
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opi nion that grant of nonetary conpensati on woul d sub-serve the interests
of justice.

We, therefore, allow the appeal and set aside the directions of the

Labour Court and direct that in place of the respondent being reinstated with
back wages, the Appellant woul d pay nonetary conpensation to him

guantified at Rs.50,000/-. W nmake no order as to costs.




