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Leave granted.

Whet her the adjustnment of price of nolasses fromthe anount of
licence fee would anmobunt to sale within the neaning of Utar Pradesh Trade
Tax Act, 1948 ('the Act’', for short), is the question involved in this appea
whi ch arises out of ‘the judgment and order dated 21.5.2004 passed by the
H gh Court of Judicature at Al-lahabad in Trade Tax Revi sion No. 1866 of
1993.

The basic facts are not in dispute.. One Ms. Swaroop Vegetabl es
Products Industries Ltd. (’'the Conpany’, for short) owned and possessed a
sugar mll known as Sir Shadilal Sugar and General MIIs situated at
Mansurpur District, Mizaffarnagar in U P. A Deed of Licence was executed
by the said Conpany in favour of the appellant herein on 3.9.1987; pursuant
whereto and in furtherance whereof, the appellant herein executed a
performance guarantee to ensure performance of the said Deed of Licence
dated 3.9.1987. In terns of the said agreenent dated 3.9.1987, a
performance guarantee was executed by the appellant herein, wherein it was
agreed to by and between the parties that a major part of thelicence fee
woul d be paid in the shape of nolasses. The contention of the appellant al
along was and still is that it is in lieu of the consideration for the right to use
the said sugar mll, i.e., the licence fee. The appellant was required to
handover nol asses to the said Conmpany for an amount equival ent 'to the
licence fee and such a transaction would not constitute a sale of nmolasses so
as to attract the provisions of the Act.

It is not in dispute that for the assessnent year 1987-88, the appell ant

was held to be liable to pay trade tax to the extent of Rs.3,19,699.12p. by an
order of assessnent dated 30.7.1991 passed by the Assistant Conmi ssioner

Trade Tax, Najibabad. The Conpany, however, preferred an appea

thereagainst as it was said to be the person aggrieved by the said order of
assessnment dated 30.7.1991 on the premse that in the terns of the

agreenent between the parties, the Conmpany would be ultinmately held liable

for reinbursing the appellant to the extent of the anmpbunt of tax paid. In
appeal No.128/91, the Deputy Comm ssioner, Trade Tax, Mradabad held

by order dated 9.1.1992, that nol asses having been supplied in lieu of rent,
the same would not fall within the definition of "sale" and it was a barter or
exchange. However, it was directed that in the pending appeal preferred by
the appellant, the amount assessed on nol asses woul d be reduced.

In the nmeantine, the appellant also preferred an appeal against the
sai d order of assessment and by an order dated 6.2.1992, the Deputy
Conmi ssi oner granted the benefit of his earlier order dated 9.1.1992 to it,
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but in other respects, the said appeal was dism ssed. Aggrieved by and

di ssatisfied with the said order dated 9.1.1992, an appeal was preferred

t her eagai nst by the respondent herein before the Trade Tax Tribunal. The
sai d appeal was found to be barred by Iimtation and on the said ground
alone it was dismssed by an order dated 26.8.1992. However, the

respondent preferred another appeal before the Trade Tax Tri bunal agai nst
the order dated 6.2.1992. An appeal was al so preferred by the appell ant
herein before the said Tribunal questioning the order dated 6.2.1992 passed
by the Deputy Commi ssioner (Appeal), Trade Tax in so far as it refused
relief to the petitioner on various other grounds. Both the appeals were
heard together. By an order dated 26/28.6.1993, the appeal preferred by the
Revenue was di sm ssed on the prem se that the issues stood concl uded by

the dismssal of the second appeal of the departnent agai nst the order dated
9.1.1992. However, the Conmpany was proceeded agai nst by the Revenue

for inposition of tax for the assessment year 1988-89 purported to be in
terms of Section 3F of the Utar Pradesh Trade Tax Act, 1948 on the |icence
fee of Rs.56 | akhson the ground that the said sumwas paid to it by the
appel | ant “herei n"by way of consideration for the right to use the goods. A
wit petitionwas filed by the Conpany questioning the validity of the said
order. The Revenue also filed a revision petition, being Sal es Tax Revision
No. 1866/ 93, before the H gh Court agai nst the order dated 26/28.6.93 in
Second Appeal No.446/92 (87-88) U.P., Second Appeal No.447/92 (87-88)

Centre and Second Appeal No:283/92. The wit petition filed by the

Conpany was al |l owed by an order dated 17.2.1998 holding that 'sugar mll’
was not 'goods’ and hence 'licence fee' for its use was not exigible to trade
t ax.

However, revision petition filed by the Revenue herein was all owed
by the Hi gh Court by reason of the inpugned order. The appellant is, thus,
bef ore us.

M. Dushyant Dave, |earned Seni or Counsel appearing on behal f of

the appellant, submitted that an exchange or barter, in view of a |arge
nunber of decisions of this Court cannot be said to be a sale within the
meani ng of the relevant provisions of the Act. Reliance in this behalf was
pl aced on M's. Gannon Dunkerley & Co. & Os. vs. State of Rajasthan

& Ors. [(1993) 1 SCC 364]. The (| earned counsel urged that the expression
"price" would nean only cash or deferred paynment. “Reliance in this behalf
has been placed on Devi Das Gopal Krishnan & Ors.” vs. State of Punjab

& Ors. [(1967) 3 SCR 557].

It was further submtted that in view of the decision of this Court in

M's. Gannon Dunkerley & Co. (supra) even after the Forty-sixth
Constitution Amendment Act, for the purpose of Entry 54 List Il of the
Seventh Schedul e of the Constitution, subject tothe exception contained in
Article 366(29-A), the meaning of the terns "goods" or "deemed sal es”

woul d remain the sane. Reliance in this regard was pl aced on Bharat
Sanchar NigamLtd. & Anr. vs. Union of India & Os. [(2006) 3 SCC 1].

Wth regard to the essentials of a sale for the purpose of the Sal es Tax

Act, the word "sale" will have the same neaning as what is contained in the
Sal e of Goods Act, 1930, it was argued. Hence, the inpugned judgnent is

whol |y unsustai nable. Learned counsel contended that the payment of

"price" being an essential component of a sale, the arrangenents entered

into by and between the parties hereto, cannot be held to be a sale within the
neani ng of the said Act or otherw se.

M. Dinesh Dwivedi, |earned Senior Counsel appearing on behal f of

the respondent, on the other hand, submitted that the intention of the parties,
as to whether the transaction in question would be a "sale" within the

nmeani ng of the Act nust be gathered fromthe terns of the licence itself and
upon a perusal of the relevant terns of the said deed, it is clear that the
transaction woul d constitute a sale.

The U.P. Trade Tax Act, 1948 was enacted to provide for the |levy of

tax on the sale or purchase of the goods. "Sale" has been defined in Section
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2(h) of the U P. Trade Tax Act, 1948. The said provision reads as under

"2(h) "sale" with its granmatical variations and cognate
expression, neans any transfer of property in

goods (otherwi se than by way of a nortgage,

hypot hecati on, charge or pledge) for cash or

deferred paynent or other val uabl e consideration

and i ncl udes-

(i) a transfer, otherw se than in pursuance of a
contract, of property in any goods for cash,
deferred paynent or other val uable

consi derati on;

(ii) a transfer of property in goods (whether as
goods or in sone other forn) involved in the
execution of a works contract;

(iii) the delivery of goods on hire purchase or any
system of _paynment by instal nents;

(iv) a transfer of the right to use any goods for any
pur pose (whether or not for a specified

period) for cash, deferred paynent or other

val uabl e consi deration

(v) the supply of goods by any unincorporated
associ ati on or body of persons to a nenber
thereof for cash, deferred payment or other

val uabl e consi derati on; and

(vi) the supply, by way of or as part of any service
or in any other manner whatsoever of goods,

bei ng food or any other article for human

consunption or any drink (whether or not

i ntoxicating) where such supply or service is

for cash, deferred paynent or other val uabl e

consi deration."

The terms "Manufacturer” and "deal er” are definedin Sections 2 (ee)
and 2(c) of the said Act, which are as under

"2(ee) "manufacturer" in relation to any goods neans
the deal er who nmakes the first sale of such goods

in the State after their manufacture and includes,

\ 026

(i)(a) a dealer who sells bicycles in conpletely
knocked down form

(ii)(a) a deal er who makes purchases from any
ot her dealer not liable to tax on his sale
under the Act other than sal es exenpted

under section 4, 4-A and 4- AAA"

2(c) "deal er" means any person who carries on in Utar
Pradesh (whether regularly or otherw se) the

busi ness of buying, selling, supplying or

di stributing goods directly or indirectly, for cash or
deferred paynent or for comm ssion, renmuneration

or other valuabl e consideration and includes \026

(i) a local authority, body corporate, conpany,
any co-operative society or other society,
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club, firm H ndu undivided famly or other
associ ati on of persons which carries on such
busi ness;

(ii) a factor, broker, arhati, conm ssion agent,
del credere agent, or any other mercantile

agent, by whatever nane called, and

whet her of the sane description as

her ei nbef ore menti oned or not, who carries

on the business of buying, selling, supplying

or distributing goods bel onging to any

princi pal, whether disclosed or not;

(iii) an auctioneer who carries on the business of
selling or auctioning goods bel onging to any

princi pal, whether disclosed or not, and

whet her the offer of the intending purchaser

is accepted by himor by the principal or

nom nee of the principal

(iv) a-government which, whether i'n the course
of business or otherw se, buys, sells,

supplies or distributes goods, directly or

ot herwi se for cash or for deferred paynent

or for commission, remuneration or other

val uabl e consi deration

(v) every person who acts within the State as an
agent of a dealer residing outside the State,

and buys, sells, supplies or distributes goods

in the State or acts on behalf of such dealer

as \ 026

(A a nercantile agent as defined inthe
Sal e of CGoods Act, 1930; or

(B) an agent for handling of goods or
docunents of title relating to goods; or

(O an agent for the collection or the
payment of the sale price of goods or

as a guarantor for such collection or

such paynent;

(vi) a firmor a conpany or other body
corporate, the principal office or headquarter
whereof is outside the State, having a branch
or office in the State, in respect of purchases
or sales, supplies or distribution of goods

t hrough such branch or office:

PROVI DED t hat a person who sells agricultural or
horticul tural produce grown by hinmself or grown

on any land in which he has an interest, whether as
owner, usufructuary nortgagee, tenant, or

ot herwi se, or who sells poultry of dairy products
fromfow s or aninmals kept by himshall not, in
respect of such goods, be treated as a deal er

(vii) every person who carries on the business of
transfer of property in goods (whether as

goods or in sone other form involved in the
execution of a works contract;

(viii) every person who carries on business of
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transfer of the right to use any goods for any
pur pose (whether or not for a specified

peri od) for cash deferred paynent or other

val uabl e consi derati on;"

The question, which arises for our consideration, is whether the
transaction involves a transfer of property or a transfer of a right to use any
goods or not.

The appel | ant herein, indisputably, carried on the business of

manuf acture of sugar and nol asses. It does not use the nolasses itself. The
stock of nolasses has not been transferred by the Appellant. The stock of

nol asses, indisputably, used to be transferred to a conpany. The Conpany

was the owner of the mll. The premises of the mlIl had been taken on | ease,

al t hough, ternmed as a licence for a period of 10 years. By reason of the
purported Deed of Licence, the appellant has been all owed exclusive use of

the sugar mll along with its plant, nmachinery, fixtures and fittings, etc. The
appel | ant ~had taken over the whole sugar mll. The Conmpany has not

retai ned any control over the operation of the said nmill. In terns of the said
Deed, the appellant was to pay a sumof Rs.56 |akhs per annum by way of

licence fee for the use of 'the entire sugar m |l conplex. Such licence fee

was payabl e at the end of every year of the licence, i.e., fromlst July to 30th
June of the succeeding year: The licensee was to pay during the period of

the licence, all rates and taxes |eviable by the Governnent or |oca

authorities on the/factory. Cause 8 of the said Deed of Licence, inter alia,
is as under:

" 8. That the Licensee shall be entitled to claimand
utilize all quotas/permts/licenses/rights

/ perm ssion/anenities and other facilities and
entitlenents that were available to the Sugar M1ls hereto
before."

By reason of the provisions of the said Iicence, the ultimte contro
over the affairs of the sugar mll vested with the appellant. d ause 11
provides that the |icensee was granted full liberty to repair/replace the plant
and nmachi nery, if necessary, for the proper running of the sugar mll and to
carry out the civil construction work, wherever considered necessary. In
terns of Clause 18 of the purported Deed of Licence, the |licensee was
required to execute a performance guarantee in favour of the owner to
ensure performance on its part and the Conpany was required to assure the
appel l ant that it would not in any manner put any hindrance to the running of
the mlIl during the period of the licence and the Conpany woul d al so ensure
that none of its creditors as on date including its Bankers, take any steps to
hi nder the working of the mll.

It is beyond any controversy that the node and manner in which the

licence fee was to be paid, is not the subject nmatter of the said Deed. In
ot her words, the Deed of Licence does not contain any provision that the
appel l ant was required to transfer to the conpany, the nolasses produced by
it, by exercising its exclusive right to use the sugar mll, in lieu of the licence
fee or otherwise. The Perfornmance Guarantee Deed entered into by the
appel l ant herein was a nechanismto pay the licence fee. By reason of the
sai d performance guarantee, only a provision has been nmade in termns

wher eof the appellant was required to handover the entire quantity of

nol asses to the Conpany and the appellant had no right to sell it to any

ot her person. Cause 1 of the said Performance Guarantee Deed speaks of
furnishing of the security of Rs.50 |akhs to the Conpany as an interest free
deposit. Qut of the said sum a sumof Rs.6 |akhs was to adjusted towards
payment of the licence fee of Rs.56 |akhs, as a result whereof, the security
amount woul d be reduced proportionately on conpl etion of each year of
licence. Only the unadjusted anpbunt of security, in terns of the said Deed,
was required to be refunded by the Conpany to the appellant at the tine of
handi ng over possession of the nmill. Cdauses 4 and 5 of the said

Per f or mance Cuarant ee Deed read as under
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"4, That Licence Fee in question will be paid in shape
of Mol asses and the quantity thereof shall depend
upon the working of the Sugar MI1.

5. That at the end of every Licence Year i.e. 30th June
the val ue of Ml asses will be ascertained on the

basis of rates notified by the Government for the

rel evant year. |In case there is any excess or

shortage towards the anobunt of Licence Fee, the

same will be made good by either of the parties as

the case may be."

The said provisions arerequired to be read conjointly. For the

pur pose of supply of nolasses, the rates notified by the Government was
required to be taken into consideration. The quantity of supply was not

fixed and woul d depend upon the working of the sugar mll. |If there was to
be any excess or shortage in nolasses to be delivered towards the anmount of
Iicence fee, the sanme was required to be made good by either of the parties.

A di spute resolution nechani sm between the parties is contained in C ause 6

of the said Deed of Performance Guarantee. It is, therefore, not a case where
nol asses were required to be supplied, in ternms of the provisions of the
licence. Both nolasses and sugar, were controlled cormodities in the year
1988. The appellant, as also the Conpany, were required to sell nol asses

and sugar at the price notified by the Appropriate Government. In terns of
the Act, the manufacturer would be a dealer.  The appellant, therefore, was a
dealer. It was, therefore, not correct to contend that the licence fees were
bei ng paid by the appellant by way of supply of nolasses. In terns of the
Deed of Licence, the appellantis responsible to manufacture in the sane
capacity as that of the owner. It has to pay the licence fee in the manner laid
down in the deed of licence. The performance guarantee is not a part of the
Deed of Licence in the sense that by reason thereof the terns and conditions
for grant of the licence includingthat of paynment of the |icence fee, are not
controlled by it. The definition of "sale" has undergone a change after
coming into force of the Forty Sixth Constitution Anendnent Act. d ause

29-A of Article 366 of the Constitution of India defines "sale" to nean:

"366.(29-A) "tax on the sale or purchase of goods"
i ncl udes \ 026

(a) a tax on the transfer, otherw se than in
pursuance of a contract of property in any goods
for cash, deferred paynent or other val uabl e
consi derati on;

(b) a tax on the transfer of property in goods
(whet her as goods or in some other forn) invol ved
in the execution of a works contract;

(c) a tax on the delivery of goods on hire-
purchase or any system of paynent of instal nments;

(d) a tax on the transfer of the right to use any
goods for any purpose (whether or not for a

specified period) for cash, deferred paynent or

ot her val uabl e consi derati on

(e) a tax on the supply of goods by any

uni ncor por at ed associ ati on or body of persons to a
nmenber thereof for cash, deferred paynment or

ot her val uabl e consi deration

(f) a tax on the supply, by way of or as part of
any service or in any other manner whatsoever, of
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goods, being food or any other article for human
consunption or any drink (whether or not

i ntoxicating), where such supply or service, is for
cash, deferred paynent or other val uable

consi deration,

and such transfer, delivery or supply of any goods shal
be deened to be a sale of those goods by the person
maki ng the transfer, delivery or supply and a purchase of
those goods by the person to whom such transfer,

delivery or supply is nade;"

The State of Uttar Pradesh has anended the definition of sale in
consonance with C ause 29-A of Article 366 of the Constitution

The definition of *sale’ [ thus; is different fromthe provisions of the

Sal e of  Goods Act, 1930, as in ternms thereof a contract of sale of goods
woul d be deened to be a contract of sale or transfer of property in the goods
to the buyer for a price. However, in terns of Section 2(h) of the U P. Trade
Tax Act, 1948, a sale would nmean a transfer of property in goods in any way
ot herwi se than by way of a nortgage, hypothecation, charge or pledge for

cash or deferred paynent or other val uable consideration. The definition
bei ng an inclusive one nust be given a broad nmeaning. A transfer of the
right to use any goods for any purpose either for cash or deferred paynent or
ot her val uabl e consi deration, would cone within the purview of the said
definition.

The performance cl ause contai ned i n Cl ause 18 of the Deed of

Li cence does not govern-the other terms and conditions of the licence. The
amount of licence fee is fixed. Only a sumof Rs.6 |akhs is to be adjusted
fromthe ambunt of security deposit. |n each year, having regard to the said
term different amount of |icence fee was payable. Supply of nol asses

woul d depend upon the production in the mill. The price payable therefor

was al so variable. In a given situation, having regard to the extent of
production, the appellant, at the end of the |licence year, may becone entitled
to sone anmpunt fromthe Conpany as it is possible, having regard to the

agreed terns, that the appellant was required to transfer the entire quantity of

nol asses produced in the said sugar mll, the anount of nol asses supplied
woul d exceed the amobunt of |icence fee found to be payable for a particular
year. |If, in respect of such excess nol asses, the Conpany was required to

pay any anount to the appellant, in our opinion, it cannot be said that the
parties have entered into a contract for supply of nolasses produced in the
sugar mll by the appellant herein in favour of the Conpany by way of a
barter or exchange.

It is inconceivable in lawthat a |licence fee can be a subject natter of
barter or exchange. A barter or exchange indisputably is distinct and
different froma sale. A contract of sale denotes a transfer of property in
goods by nutual consent. Such a transfer of ownership nust be in relation
to transfer fromone person to another. The consideration would be a price
in the formof noney. Only when the consideration for transfer consists of
ot her goods, it may be an exchange or barter. Such is not the position here.

In State of Madras vs. Gannon Dunkerley & Co. [(1958) SCR 379],

relied upon by M. Dave, this Court was concerned with a question as to
whet her any transfer of property in goods was involved in the execution of a
wor ks contract.

By reason of Clause 29-A of Article 366, the ratio in Gannon

Dunkerl ey & Co. (supra) has been overcone, as title to the goods, although

may remain with the transferee, a transfer of right to use the goods would

al so be a sale. Even a |ease of goods would be a sale. Thus, by reason of

the said definition, though an essential ingredient of a sale as defined in the
Sal e of CGoods Act, 1930, nay be absent, the transaction may anpunt to a

sal e for the purpose of |levy of Sales Tax under the Act. What has not been
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altered by reason of the said provision is the neaning of the word "goods".
In this case, the concept of goods is not in dispute. Mlasses is indisputably
goods. It can be transferred for a definite price.

An adjustment of price in a case of this nature, in our opinion

therefore, would cone within the purview of the term "other val uabl e

consi deration”, inasnuch as both the appellant and the Conpany, were

aware that they have to fulfil their respective terns of obligations, i.e., (i)
paynment of |icence fee on nonetary terns; and (ii) payment of price of

nol asses supplied by the appellant to the Conpany, which is again on

nonetary terms. Parties, therefore, by mutual consent only have agreed to
adjust the price of nolasses supplied with the anbunt of |icence fee. The
rate for supply of nolasses was to be determned by the Centra

CGovernment. |In that view of the nmatter, presunably one party or the other
shal | nmake good the shortfall or the excess upon taking into consideration
the price of nolasses fixed by the Central government. The transaction, in
our opinion does not constitute an exchange or barter. It was not a
transaction by way of transfer of stock. It was also not a transfer by way of
a nortgage or | ease

I n Bharat Sanchar Nigam Ltd. & Anr. vs. Union of India & Os.

[(2006) 3 SCC 1], whereupon M. Dave placed strong reliance, this Court

has clearly held that the content of a concept would not remain static and an
interpretation of the Constitution vis-‘-vis the statute franed in view of the
amendnments in the Constitution, may be given different neanings. But,

what had been held therein was that an incorporeal right involved in the said
deci si on was not "goods" for the purpose of inposition of Sales Tax, as

El ectromagneti ¢ waves bei ng not capable of being abstracted or consumned

in the sense that they are not extinguished by the user or otherw se, they are
not marketabl e and/ or a subscriber to a tel ephone service may not have

i ntended to purchase or obtain any right to use electromagnetic waves. It
was held that the transaction by whi ch nobil e phone connection is given, is
a service and not a sale of goods. It is, however, interesting to note the

foll owi ng observati ons:

"We cannot antici pate what nmay be achi eved by

scientific and technol ogi cal advances in future. No one
has argued that at present el ectromagnetic waves are
abstractable or are capable of delivery. It would,
therefore, appear that an el ectromagnetic wave (or radio
frequency as contended by one of the counsel for the
respondents), does not fulfil the paranmeters applied by
the Suprenme Court in Tata Consultancy for determ ning
whet her they are goods, right to use of which would be a
sal e for the purpose of Article 366(29-A)(d)."

The subject matter involved in the said decision of Bharat Sanchar

Ni gam Ltd. & Anr. (supra) primarily was held not to be within the purview

of definition of "goods" as the contract between the tel ecom service provider
and the subscriber was nerely to receive, transnit “and deliver nessages of
the subscriber through a conplex systemof fibre optics, satellite and cabl es.

This Court, it may be noticed, in a recent Constitution Bench

judgrment in Ms. Sunrise Associates vs. Govt. of NCT of Delhi & Os.
(pronounced on 28th April, 2006), has opined that the sale of lottery ticket or
a railway ticket may not be a sale of goods.

In Tata Consultancy Services vs. State of A P. [(2005) 1 SCC 308],
a CD containing software was held to be goods within the neaning of the
A P. General Sales Tax Act, 1957.

Devi Das Gopal Krishnan & Ors. vs. State of Punjab & Anr.
[(1967) 3 SCR 557] and CIT, A P. vs. Mdtor & General Stores (P) Ltd.
[(1967) 3 SCR 876 : AR 1968 SC 200] were relied upon by M. Dave for
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the proposition that the expression "val uabl e consi derati on" takes col our

fromthe precedi ng expression "cash or deferred paynent". The said
decision is not an authority for the proposition that cash or deferred paynent
cannot be by way of adjustment. |If the parties intended to adjust their own

dues, having regard to different transactions in ternms whereof both the
parties to the said transaction were required to pay in cash or by way of
deferred paynent, the sanme would not militate against the interpretation of
the expression "val uabl e consideration", although, the term "val uabl e

consi deration" in the changed context (in view of the Constitution

amendnment) may be viewed differently. But, having regard to the fact
situation obtaining in this case, we may not have to go into the said question

Mol asses manufactured in the sugar mlls, was the property of the

appel lant and it answers the description of "goods". In view of the terns
and conditions of the Deed of Licence, the appellant was the owner thereof.
The Conpany was to use the nolasses for the purpose of manufacture of

sugar in its factory. Transfer.of such nolasses by the appellant to the
Conpany, would not be a transfer by way of transfer of stock. It is transfer
of the ownership in'goods wherefor the Conpany was to pay the price to the
appel | ant. ~The transaction, therefore, beyond any doubt, answers the
description of "sale" within the neaning of the provisions of the U P. Trade
Tax Act, 1948. For each supply of nolasses the appellant would be entitled
to the price thereof. ~ The anmount towards the price of the goods could be

paid either by way of cash or deferred paynment. |Instead of cash, the price of
nol asses was to be /adjusted fromthe anmount payable by the appellant to the
owner by way of consideration for use of the mill. Such a nutua

arrangenent is nerely one for the purpose of -adjusting the accounts. The
transacti ons between the parties are in effect and substance invol ve passing
of nonetary consideration. It would, thus, cone within the purview of the
expression "any ot her val uabl e consi derati on™, which expressi on woul d take

col our from deferred paynment being a nonetary payment, but does not |oose

its character of sonme other nonetary paynent by way of nutua

arrangenent. The parties are not bartering or exchangi ng any goods so that
the elenment of nonetary consideration i s absent. Mney is a |egal tender

Cash is, however, narrower than rmoney.” The words "deferred payment" and

"ot her val uabl e consi derati on” enlarge the anbit of consideration beyond

cash only. Entry 54 of List Il of the Seventh Schedule to the Constitution of
I ndia provides for "sale of goods". Once a sale of goods takes place, the
State becones entitled to i npose tax on sale or purchase of goods. For
construction of the words "sale of goods", nowthe Court is not necessarily
required to fall upon the definition of sale of goods, as contained in the Sale
of Goods Act, 1930. It has to be governed by its enlarged definition under
Clause (29-A) to Article 366 of the Constitution of India. Once an essentia
conponent of sale takes place, Sales tax would, indisputably, be payable.

By reason of such an arrangenent by the parties, the State is not creating a
new t axabl e event nor inposing a new tax which was unknown in law.

In fact, the transaction entered into by the parties even does not
provide for any canpuflage to evade tax. They are clear and unanbi guous.

We, therefore, are of the opinion that the H gh Court cannot be said to
have committed any error in passing the inmpugned judgnent.

In regard to the subm ssions of the | earned counsel for the parties that

as no appeal was preferred fromthe order dated 30.7.1991, wherein the
Conpany was the appellant, the respondent nust be held to have accepted

the order, is not acceptable to us, as, admttedly, the appellant itself is |liable
to pay the tax. The contentions of the appellant that having regard to the
transaction entered into by and between the parties and no sale having taken
pl ace, they are not liable to pay any tax, will not be correct. Non-filing of
the appeal against the said order dated 30.7.1991, would not take away the

ef fect of order of assessnent passed as against the appellant by the
Assessing Authority. Therefore, for the reasons aforenentioned, we do not
find any nmerit in the contentions of the appellant. Consequently, the appea

i s dismssed.
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No costs.




