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The present appeal is filed by the appellant-State
agai nst the judgment and order dated Decenber 2, 2002
passed by the Division Bench of the H gh Court of
Jammu & Kashmir in L. P. A~ No. 131 of 2000. By the
sai d order, the Division Bench of the H gh Court
guashed and set aside the order dated July 15, 2000,
passed by the | earned single Judge i n " SWP No.966 of
1999.

The facts in nutshell are that the father of Sajad
Ahmed Mr \026 respondent - applicant was working as the
Li neman i n Power Devel opnent Departnent (PDD), Civi
Secretariat, Srinagar. He died on March6, 1987 while in
service. It appears that the applicant applied on
Sept enber 20, 1991 for getting an appoi ntment on
conpassi onate ground agai nst the vacant post resulted
due to death of his father. It was the say of the applicant
that his case was forwarded by the authorities with
recomendation in 1993 to gi ve himappoi nt nent on
conpassionate ground. It was al so his case that the
Admi ni strative Departnent recommended to appoint the
applicant after relaxation of qualification as well as in
age. The matter was taken up by the Executive Engineer
Superi nt endi ng Engi neer as al so by the Chief Engi neer of
the Cvil Secretariat of the Power Devel opnent
Departnment and the Admi nistrative Departnent.

According to the applicant, on or about June 8, 1999,
the Administrative Department conveyed its decision to
the Chief Engineer, Electric Mintenance and RE W ng,
Srinagar that the request of the applicant coul d not be
acceded to and no appoi ntnent could be given.

Bei ng aggrieved by the said decision, a wit petition
was filed by the applicant which came up for hearing
before a single Judge. A detailed affidavit was filed by the
authorities contending inter alia that the decision had
al ready been taken in 1996 that conpassi onate
appoi nt nent could not be given to the applicant and the
sai d decision was conmuni cated on March 26, 1996,
whereas the wit petition was filed in 1999 and thus
there was gross delay and | aches on the part of the
applicant in approaching the Court. It was al so
contended that the applicant was not eligible and
qualified for appointnment.

The | earned single Judge after considering the

rel evant facts and the reply affidavit held that the
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deci sion was taken in March, 1996 not to appoint the
appl i cant on conpassi onate ground and he was

i nformed accordingly. The applicant had never

chal | enged that decision. What was done by the
authorities in 1999 was nerely reiteration of the decision
taken in 1996. It was al so observed by the | earned single
Judge that the whol e purpose of conpassionate

appoi ntnent of a famly nmenber of a Governnent

enpl oyee dying in harness is to obviate hardship likely
to be caused to the famly and adverse financia
difficulties which it is likely to face due to death of its
bread earner. Such appointnent is not an appoi nt ment
under statutory right but is in the nature of concession
granted by the State Government, keeping in view
extreme hardship of indigent fanmly of the deceased

enpl oyee. After considering the facts and circunstances,
the Administrative Department declined to offer

conpassi onat e appoi ntnment to the applicant.

Fromthe record, itis clear that in 1996, the

deci si on ‘was taken that the applicant could not be
appoi nt ed-on conpassi onate ground and it was conveyed

to the applicant. That action-was never challenged. In
1999, the petition was filed. According to the |earned
Judge, once on consideration of facts and

ci rcunst ances, a conscious decision was taken and the
prayer was turned down, no case was nmade out by the
applicant so as to entitle himto get relief and
accordingly the petition was di sm ssed.

Bei ng aggrieved by the said order, the applicant
approached the Division Bench by filing Letters Patent
Appeal . The Division Bench of the Hi gh Court proceeded
to consider the natter by observing "when conpassion. is
sought, then reason has to take back seat". It then
proceeded to consider the nmatter and observed that the
applicant applied for conpassionate appointnent in

Sept enber, 1991. At that tine, he was underage. But his
case was recommended by Adm nistrative Depart nent

for relaxation of age bar. In the neantine, Jammu &
Kashm r (Conpassi onate Appointrment) Rules, 1994

cane into force. The claimof the appointnent was
declined by the Admi nistrative Departrment in 1996 and
conmuni cated vide letter dated June 8, 1996. The

Di vi si on Bench noted that the said |letter no doubt
mentioned the fact that earlier also the claimof the
appl i cant was declined. Reference was al so nade to
earlier comunications. According to the Division

Bench, all the Departnents were favourable to the
applicant and recommended his case for compassionate
appoi ntnent. The father of the applicant died in harness
in 1987. The claimof the applicant for conpassionate
appoi nt nent was, therefore, supposed to be considered
interms of rules and regulations then in force. The

Di vi si on Bench observed that earlier no linitation was
fixed for applying for compassi onate appoi ntment and

the claimof the applicant was wongly rejected by the
authorities. Accordingly, he was held "entitled to
conpassi onate appointnment in terms of rules and
regul ati ons which were in existence before conming into
force of 1994 Rules and a direction was issued to

consi der the case of the applicant and to take decision
within a period of six weeks fromthe date when the copy
of the order woul d be nade available to the authorities.
The appeal was accordingly allowed holding that the
applicant would be entitled to consideration fromthe
date three years prior to the filing of the petition. The
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Court held that for that period, the applicant would be
gi ven notional benefits mnus nonetary benefits.

Bei ng dissatisfied with the order of the Division

Bench, the authorities have approached this Court. On
Cct ober 17, 2003, notice was issued on application for
condonati on of delay in filing SLP (since there was del ay
of 172 days) as well as on Special Leave Petition. Interim
stay was granted neanwhile. Thereafter, the matter was
heard fromtine to tinme. Leave was granted on Cctober

4, 2004 and hearing was expedited.

We have heard | earned counsel for the parties. The

| earned counsel for the State submitted that the Division
Bench has comitted clear error of lawin allow ng
Letters Patent Appeal and setting aside the order passed
by the | earned single Judge. He subnmitted that the
father of the applicant died in 1987 and an application
was made for the first time in 1991. Even on that day,
the applicant was m nor and was not eligible to be
appoi nt ed. Moreover, the authorities considered the case
of the applicant and in March, 1996, the claimof the
appl i cant -was rejected. The said fact was comruni cat ed
not only to the Departnment but also to the applicant and
appl i cant was aware of such decision. He, however, kept
silence and did nothing, nor did he challenge the said
decision at any tinme. After about three years, in 1999,
when again there was a departnental comunication

the applicant woke up and approached the Court and
chal | enged the said decision. Thus, there was gross del ay
and | aches on the part of the applicant in approaching
the Court and invoking the wit jurisdiction of the H gh
Court. The | earned single Judge was, therefore, wholly
justified in dismssing the petition. It was al so argued by
the | earned counsel that the sole object of offering
conpassi onate appointment is to ensure that the famly
of the enpl oyee who dies in harness does not suffer.
VWen the father of the applicant died in 1987 and the
appl i cant approached the Court in 1999, nore than a
decade had passed. Moreover, when the Division Bench
heard the Letters Patent Appeal, nore than fifteen years
were over and the said fact ought to have been taken

i nto account by the Division Bench and it ought not to
have reversed the decision of the |earned single Judge.
He, therefore, submtted that the appeal deserves to be
al l owed by setting aside the order passed by the Division
Bench restoring the order of the |earned single Judge.
The | earned counsel for the respondent, on the

ot her hand, supported the order passed by the Division
Bench. He stated that discretion has been exercised by
the Division Bench keeping in view the principles of
justice, equity and good conscience. The Bench was fully
justified in observing that when 'conpassion’ was
sought, the approach of the Court would be Iiberal and
pragmatic rather than rigid and pedantic. The approach
adopted by the Division Bench in show ng synpat hy

cannot be faulted with and the appeal deserves to be

di sm ssed

Havi ng heard the | earned counsel for the parties, in

our opinion, the appeal should be allowed. Certain facts
are not in dispute. The father of the applicant who was
in service, died in harness in March, 1987 and for the
first tine, the application was nade by the applicant
after nore than four years i.e. in Septenber, 1991. The
fam |y thus survived for nore than four years after the
death of the applicant’s father. Even at that tine, the
appl i cant, under the rel evant guidelines, could not have
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been appointed and hence rel axati on was prayed. It is no
doubt true that the case of the applicant was favourably
consi dered by the Departnments and reconmmendati on
was made, but it is also a fact which has come on record
that in March, 1996, a decision was taken by the
authorities not to give appointment to the applicant on
conpassi onate ground. Fromthe affidavit in reply filed
by the authorities in the High Court as also fromthe
finding of the learned single Judge, it is clear that the
appl i cant had know edge about rejection of his
application in 1996 itself. Nothing was done by the
appl i cant agai nst the said decision. Considerable period
el apsed and only in 1999, when there was sone inter-
Depart nental communi cati on and Adm nistrative Oficer
i nforned the Chief Engineer vide a letter dated 8th June,
1999 that the applicant could not be appointed on
conpassi onate ground that the applicant woke up and
filed awit petitionin the Hgh Court. It is also pertinent
to note that the letter of 1999 itself recites that the case
of the applicant for conpassionate appoi ntnment was
consi dered and t he prayer had already been turned
down by the Administrative Departnment and the said
fact had been conmmuni cated to the office of the Chief
Engi neer. A copy of ‘the said letter was al so annexed to
the letter of 1999, In our opinion, therefore, the |earned
single Judge was right in dismssing the petition on the
ground of delay and | aches by hol di ngthat the applicant
had not done anything for a considerable period after
March, 1996 when his claimwas rejected even though
he was informed about the decision and was very much
aware of it. The Division Bench, in our view, was nhot
justified in setting aside the said order andin directing
the authorities to consider the case of the applicant for
conpassi onat e appoi ntment and by giving directions to
gi ve ot her benefits.
We may al so observe that when the Division Bench
of the Hi gh Court was considering the case of the
appl i cant hol di ng that he had sought ’'conpassion’, 'the
Bench ought to have considered the larger issue as well
and it is that such an appointnent is an exception to the
general rule. Normally, an enploynent in Governnent or
ot her public sectors should be open to all eligible
candi dat es who can cone forward to apply and conpete
with each other. It is in consonance with Article 14 of the
Constitution. On the basis of conpetitive nerits, an
appoi nt nent shoul d be made to public office. This
general rule should not be departed except where
conpel I ing circunstances demand, such as, death of
sol e bread earner and |ikelihood of the famly suffering
because of the set back. Once it is proved that in spite of
death of bread earner, the fanily survived and
substantial period is over, there is no necessity to say
' goodbye’ to normal rule of appointnment and to show
favour to one at the cost of interests of several others
i gnoring the nandate of Article 14 of the Constitution

In State of Haryana and Ors. v. Rani Devi and Anr.
[(1996) 5 SCC 308 : AIR 1996 SC 2445], it was held that
the claimof applicant for appoi ntnent on conpassi onate
ground is based on the prem se that he was dependant
on the deceased-enpl oyee. Strictly this claimcannot be
uphel d on the touchstone of Article 14 or 16 of the
Constitution. However, such claimis considered
reasonabl e as al so all owabl e on the basis of sudden crisis
occurring in the famly of the enpl oyee who had served
the State and died while in service. That is why it is
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necessary for the authorities to franme rules, regul ations
or to issue such adm nistrative instructions which can
stand the test of Articles 14 and 16. Appoi ntnent on
conpassi onate ground cannot be clained as a matter of
right.

In Life Insurance Corporation of India v. Asha
Rancthandra Ambekar (Ms.) & Anr. [(1994) 2 SCC 718], it
was indicated that H gh Courts and Adm nistrative
Tri bunal s cannot confer benediction inpelled by
synpat heti c consi derations to nake appoi ntrments on
conpassi onate grounds when the regul ations franmed in
respect thereof do not cover and contenpl ate such
appoi nt nent s.

In Uresh Kunar Nagpal v. State of Haryana & Os.
[(1994) 4 SCC 138], it was ruled that public service
appoi nt nent shoul d be made strictly on the basis of open
invitation of applications and on nerits. The appoi nt ment
on conpassi onat e ground cannot be a source of
recruitnment. It is merely an exception to the requirenent
of law keeping in viewthe fact of the death of enpl oyee
while in service |leaving his fam|ly w thout any neans of
livelihood. In such cases, the object is to enable the
famly to get over sudden financial crisis. Such
appoi nt nents on conpassi onate ground, therefore, have
to be made in accordance with rules, regul ations or
adm ni strative instructions taking into consideration the
financial condition of the fanmily of the deceased. This
favorabl e treatment to the dependant of the deceased
enpl oyee nust have cl ear nexus wi'th the object sought
to be achieved thereby, i.e. relief against destitution. At
the same tine, however, it should not be forgotten that
as against the destitute famly of the deceased, there are
mllions and mllions of other famlies which are equally,
if not nore, destitute. The exception to the rule nade in
favour of the famly of the deceased enployee is in
consi deration of the services rendered by himand the
| egiti mat e expectation, and the change in the status and
affairs of the famly engendered by the erstwhile
enpl oynment, which are suddenly upturned.

In Smt. Sushma Gosain & Ors.. v.-Union-of India &
Os. [(1989) 4 SCC 468], it was observed that in clains of
appoi nt nent on conpassi onate grounds, there should be
no delay in appointnment. The purpose of providing
appoi nt nent on conpassionate ground is to mitigate the
hardship due to death of the bread-earner in the famly
Such appoi ntnents shoul d, therefore, be provided
i Mmediately to redeemthe famly in distress.

Recently, in Conm ssioner of Public Instructions &
Os. v. KR Vishwanath, [(2005) 7 SCC 206], one of us
(Pasayat, J.) had an occasion to consider the above
deci sions and the principles laid down therein have been
reiterated
In the case on hand, the father of the applicant
died in March, 1987. The application was nade by the
applicant after four and half years in Septenber, 1991
which was rejected in March, 1996. The wit petition was
filed in June, 1999 which was di smi ssed by the | earned
single Judge in July, 2000. Wen the Division Bench
decided the matter, nore than fifteen years had passed
fromthe date of death of the father of the applicant. The
said fact was indeed a relevant and material fact which
went to show that the famly survived in spite of death of
t he enpl oyee. Moreover, in our opinion, the |earned
singl e Judge was also right in holding that though the
order was passed in 1996, it was not challenged by the
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applicant i mediately. He took chance of challenging the
order in 1999 when there was inter-departnenta

communi cation in 1999. The Division Bench, in our

vi ew, hence ought not to have all owed the appeal

For the foregoing reasons, the appeal deserves to be
allowed and it is accordingly allowed. The order passed

by the Division Bench is set aside and that of the |earned
single Judge is restored. In other words, the petition filed
by the respondent herei n\027applicant before the |earned
single Judge is ordered to be dismissed. In the facts and
ci rcunst ances of the case, however, there shall be no
order as to costs.




