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ACT:

CGovernment of India (Construction of Orissa) Order, 1936, s.
23(2)-Protection Rules framed thereunder to protect nenbers
of a Provincial or subordinate service required to serve in
Oissa-Rule 6--Wether protection of pension rights covers
any rights of pronotion to sel ection posts.

HEADNOTE:

The respondent joined service as an Assistant in /the old
Bihar & Oissa Secretariat and upon the formation of the
Provi nce of Oissa, was transferred to the Oissa
Secretari at. In due course he secured certain pronotions
and on the 24th April 1954, he was tenporarily prompted to
officiate as Registrar for a short period. He was again
pronmoted tenporarily in February 1956 and was confirnmed as
Registrar on the 4th October 1958. Wen he eventually
retired fromservice on 17th Cctober 1959, his pension was
calculated by reference to his date of confirmation as
Registrar and was fixed by the State Government  at 190/ -
p. m

The respondent claimed that for the purpose of " detern ning
his pension he should be deenmed to have been confirnmed on
24th April 1954 and his pension fixed at Rs. 290/- p.m
Alternatively he claimed that by virtue of the protection
avail able to hi munder Rule 6 of the Protection Rules framed
under s. 23(2) of the Government of India (Construction  of
Orissa) Oder, 1936, whereby the conditions of service
i ncluding pay, allowances, pension, etc. of enpl oyees
transferred to Orissa Could not be |ess favourable than they
were in the old Bihar & Orissa Secretariat Service, he
shoul d be deenmed to have been confirmed as Registrar at the
| atest on the 23rd August 1956 and his pension fixed at Rs.
290/- p.m; this latter date was the date on which an
of ficer who was junior to himin the cadre of the old Bihar
JUDGVENT:

Bi har Government .

The appellant State rejected these clains and ’'respondent
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thereafter took the matter to the Hgh Court by a wit
petition wunder Art. 226. The H gh Court rejected the
respondent’s first claimbut found in his favour on the
alternative claimand directed the appellant to refix his
pension by treating the respondent as having been confirned
on 23rd August 1956.

In the appeal to this Court, it was also contended, inter
alia, that in view of another specific instance where the
entitlenent to salary of a Registrar was determ ned by
reference to the date when an officer junior to himin the
Bi har service was pronpted as Registrar, the treatment neted
out to the respondent was discrimnatory.

HELD: The Hi gh Court’s order nust be set aside and the
respondent’s writ petition dismssed.

In coming to its conclusion, the H gh Court had incorrectly
assuned that the protection afforded by R 6 to the public
servants transferred to Orissa took within its sweep clains
for pronotion to higher posts and

908

that in ' determning whether R 6 had been contravened it
woul d be relevant and material to inquire when the officer
i n question would have been pronoted to a correspondi ng post
if he had continued in service in Bihar. [910 H 911 B]

VWhat R 6 guarantees is-that the public servants who were
transferred to Oissa will not suffer inregard to their
pay, , al  owance, |eave and pension; these respective
conditions did not include a claimfor pronotion to a higher
sel ection post because for such pronotion a nunber of
factors such as the existence of a vacancy, seniority, the
record of the officer concerned, the eligibility of other
persons, etc., had to be taken into consideration. [911 E-Q
As pronotion to a selection post was outside the terns of R
6, a claimfor pronmotion could not be indirectly pernitted
on the ground that it had a bearing on the of’ pension to
which a transferred public servant would be entitled. | [912
G 913 B-DO

The instance cited to show discrinmnation against the
appel l ant was also outside R 6; and the fact that in one
case the appellant might have m sconstrued the  scope and
effect of R 6 would not justify a claimby the respondent
that the Rule should be simlarly construed in -all other
cases thereafter. [916 C

&

ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 751 of 1964.
Appeal fromthe judgnment and order dated May 7, 1963 of  the
Oissa Hgh Court in OJ.C No. 270 of 1962.

N. S. Bindra, BB. R G K Achar and R N Sachthey, for
the appel |l ant.

S. N. Andl ey, Rameshvar Nath and P. L. Vohra, for the res-
pondent .

The Judgrment of the Court was delivered by

Gaj endragadkar, C.J. This appeal which has been brought to
this Court on a certificate granted by the Olissa Hgh
Court, raises a short question about the construction of
Rule 6 of the Rules issued by the Governor-General in
Council on the 15th Septenber, 1936, for the protection of
menbers of a Provincial or Subordinate service required to
serve in, or in connection with, the affairs of Oissa
(hereinafter called "the Protection Rules"). These Rul es
were framed by the Governor-General in Council in exercise
of the powers conferred on himby section 23(2) of the
Government of India (Construction of Orissa) Order, 1936, in
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view of the fact that a separate Province of Oissa had
already been formed on the 1st April, 1936. The said

guestion arises in this way :
The respondent, Durga Charan Das, joined as an Assistant in
the old Bihar & Orissa Secretariat prior to the formation of
the

909
Province of Oissa. Wen the said Province was forned, he
was transferred to the Orissa Secretariat, Hone Departnent.
In due course, he was pronoted to higher posts, such as
Juni or Head Assistant and Senior Head Assi stant. On 24th
April, 1954, while holding the post of Senior Head
Assistant, he was tenporarily pronoted as Registrar in the
Supply Departnent of the Oissa Secretariat. On 22nd
Decenmber, 1954, he was reverted to his substantive post as
Head Assistant in the Hone Department. Later, he was again
pronpted to officiate as Registrar in the Supply Departnent
on 3rd February, 1956. In June, 1957, he was promoted to
of ficiate as Assistant Secretary in the sane Departnent, and
ultimately ~he was confirnmed as Registrar in the Oissa
Secretariat on the 14th Cctober, 1958. Eventual ly, he
retired fromservice on the 17th October, 1959.
At the time of his retirement, a question arose about fixing
the ampunt of his pension. For the purpose of determning
this amount, the relevant date was the date on which he was
confirmed as Registrar, because he held the post of the
Assi stant Secretary to which he was pronoted for sonme tineg,
only on an officiating basis. The appellant, the State of
Oissa, fixed the pension of the respondent at Rs. 190 per
nmonth by reference to 14th Cctober, 1958, which was the date
on which he was confirnmed as Registrar. The respondent then
represented to the appellant that he should be deened to
have been confirmed as Registrar on the 24th April, 1954,
and his pension cal culated on that basisat Rs. 290 p.m In
the alternative, he urged that he should be deemed to have
been confirnmed as Registrar at the latest on the 23rd
August, 1956; he pleaded this date, because his case was
that on that date, M. J. N Dutta, who was Junior to himin
the cadre of the old Bihar & Oissa Secretariat,” had been
confirmed as Registrar in the Bi har Government. On this
latter basis, the respondent would be entitled to get Rs.
240 p.m as pension. The appellant rejected both the
prayers nmade by the respondent, and that took the respondent
to the High Court under Article 226 of the Constitution. By
this wit petition, the respondent clainmed an ~appropriate
wit calling upon the appellant to fix his pension either on
the footing that he had been confirmed as Registrar on the
24th April, 1954, or, at any rate, on the 23rd August, 1956.
This plea was resisted by the appellant and it was pl eaded
by it that the claimmde by the respondent was not
justified by the provisions of R 6 of the Protection Rules.
The Hi gh Court hap, held that the respondent’s claimto have
hi s pension cal cul ated on

910
the basis that he should be deened to have been confirned as
Regi strar on the 24th April, 1954, was not well-founded. It

has, however, found in favour of the respondent in regard to
the alternative claimmade by him and accordingly it has
directed the appellant to re-fix the pension payable to the
respondent on the footing that the respondent should be
treated as having been confirned as Registrar in the Oissa
Secretariat with effect from23rd August, 1956. It is this
order which is challenged by the appellant before us, and
that raises the question about the construction of R 6 of
the Protection Rul es.
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Rule 6 of the Protection Rules reads thus

"The conditions of service as respects pay,
al | owances | eave and pension of any nenber of
Provincial or Subordinate service serving
i medi ately before the 1st day of April, 1936
in or in connection with the affairs of the
province of Bihar & Orissa, who is required to
serve in or in connection with the affairs of
Oissa shall not in the case of any such
person while he is serving in or in connection
with the affairs of Orissa be |ess favourable
than they were inmedi ately before the 1st day
of April, 1936.

Provided that the Governnent of Oissa may
make such alterations in the conditions of
service of ~any such person as would have
applied to him-if he had passed from the
service of the CGovernment of Bihar & Orissa to
the service of the Governnent of Bihar

Provided further that nothing in this rule
shall apply to conditions of service which
prescribe rates-of travelling allowance"

The High Court has, no doubt, recognised the fact that the
confirmation of an officer in a particular case woul d depend
on several factors, such as the existence of a pernanent
vacancy, the claimof officers senior to a given officer
the record of the officer concerned, and the opinion which
the Public Service Comm ssion may form about his nerits in
relation to confirmation. Even so, the H gh Court has taken
the view that since M. Dutta who was junior to the
respondent had in fact been pronoted as Registrar. on the
23rd August, 1956, that can reasonably be taken to  be the
date on which the respondent was entitled to be confirned by
virtue of the provisions of R 6. In comng to this
concl usion, the H gh Court has made two assunptions. The
first assunption is that the protection afforded to the
public servants transferred

911

to Oissa took within its sweep claims for promotion to
hi gher posts; and the other assunption -is that in
determining the question as to whether the provision as to
the said protection has been contravened, it would be

relevant and material to enquire when the officer in
guesti on woul d have been pronoted to a correspondi ng post if
he had continued in service in Bihar. Proceeding to dea
with this problemon the basis of these two assunptions, the
Hi gh Court has thought it reasonable to draw the inference
that the respondent would certainly have been prompted as
Regi strar and confirnmed as such, at the latest, on the / 23rd
August, 1956, when M. Dutta who was junior to him - was in
fact promoted and confirnmed as Registrar. M. Bindra for
the appell ant contends that the assunptions made by the Hi gh
Court in reaching this conclusion are not well-founded. In
our opinion, M. Bindra is right.

The Rule in question protects the conditions of service as
respects pay, allowances, |eave and pension of the nenbers
falling under its purview, and it guarantees that in no case
shall the terms inrelation to the said conditions of
service be | ess favourable than they were inmedi ately before
the 1st of April, 1936. The question is: do any of the
conditions specified in R 6 include a claimfor pronotion
to a higher selection post and confirmation in it. It is
well known that pronmption to a selection post is not a
matter of right which can be clainmed nerely by seniority.
Normal Iy, in considering the question of a public servant’s




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 9

claim for pronotion to a selection post, his seniority and
his merits have to be considered; and so, it seems to us
very difficult to accept the view taken by the H gh Court
that in R 6 of the Protection Rules, a guarantee can be
inferred in regard to pronotion to a selection post. VWhat
the Rule guarantees is that the public servants who were
transferred to Oissa will not suffer inregard to their
pay, allowances, |eave and pension; and these respective
conditions do not seemto include a claimfor pronotion to a
hi gher selection post; and indeed, it seens very unlikely
that any protection could ever have been reasonably intended
to be given in regard to pronotion to a sel ection post.

It is true that in 1939, a question arose whether the
prospects of pronotion of transferred of ficers wer e
protected by the Protection Rules, and the Joint Public
Service Conmission for Bihar, Oissa, and the Centra
Provi nces, which was functioning in 1939, took the view that
the said Rules nmust be interpreted to require that an
officer transferred fromBihar and Oissato Oissa shal
have prospects of pronotion as good as he woul d have had in
Bi har and Orissa, and when pronmpted shall draw pay not |ess
t han

912

that which he would have drawn if so pronoted in Bihar and
Oi ssa.

Simlarly, the Governor of Orissa, after consulting the
Governor-CGeneral in Council, issued sone instructions on the
28t h January, 1942, clarifying R 6 of the Protection Rules.
One of these instructions provided that t he obj ect
underlying the Governor-General” in Council’s Protection
Rul es, 1936, was to ensure the transferred officers a fair
deal under the new Government. The instruction, therefore
added that the Provincial Rules should in-all cases be so
applied as to secure this result. In~ other words, the
essential requirement is that the spirit of the Protection
Rul es should be fully observed and hard cases, should  they
occur, should be given special treatnent.

This instruction is general in terns, and does not support
the view taken by the Hi gh Court that a claimfor pronotion
to a selection post is included within the termof R 6. In
our opinion, there can be no doubt that the interpretation
placed by the Joint Public Service Commission on-the
Protection Rules, or the opinion expressed by the Governor
of Orissa, though perhaps rel evant, cannot have a nmateria
bearing on the construction of the Rule in question when the
matter reaches the Court. It is for the Court to -consider
the Rule fairly, taking into account the spirit ~underlying
the Rule and the object intended to be achieved by it.  Even
the High Court has observed that "though, ordinarily, the
right of pronotion and confirmation in particular posts nay
not be said to have been expressly protected by the
Protection Rules, nenerthel ess, where these have a  direct
bearing either on the pay or the pension of a transferred
officer, the protection nust be deenmed to cover these
aspects al so, having regard to the letter and spirit of the
Protection Rules". In other words, the H gh Court seens to
have taken the view that though pronotion and confirmation
in particular posts cannot be clained directly under R 6, a
claimin that behalf can be indirectly permtted if it has a
bearing on the anpbunt of pension to which a transferred
public servant would be entitled on retirenent. It is,
therefore, necessary to consider this aspect of the matter.
It is common ground that the anmpbunt of pension payable to
the respondent has to be calculated by reference to the date
on which he was confirnmed as a Registrar; and the argunent
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which found favour wth the Hgh Court was that in
determining this anount, it would be relevant to enquire
when the respondent woul d have been pronoted to the post of

a Registrar if he had continued to serve in Bihar. If it is
shown t hat he woul d have been
913

pronoted to the post of a Registrar, for instance, on the
23rd August, 1956, his pension should be calculated by
reference to that date. That is how the date of pronotion
and confirmation are alleged to have a bearing on the
determ nation of the anount of pension payable to the
respondent . In our opinion, if pronmotion to a selection
post is outside the terns of R 6, it would be difficult to
entertain the claimnade by the respondent on the basis that
his junior M. Duttahad been pronoted to the post of
Regi strar and confirmed as such on the 23rd August, 1956.
As we have al ready indi cated, pronotion to a selection post
depends” upon several® relevant factors; the nunber of
vacancies in- the posts of Registrars is one factor; the
nunber " of ~persons eligible for the said pronotions is
another factor; and the seniority of the said conpetitors
along with their past recordand their nerits as judged by
the Public Service Conm ssion, is yet another factor. Now,
it seenms to us unreasonable and inpracticable to determ ne
this question by reference to another enquiry as to when
officers junior to the respondent were pronoted in Bihar
An attenpt to correlate the question about the pronotions of
officers transferred to Orissa with pronotions secured by
officers in Bihar, seens to us to be out si de t he
contemplation of R 6. The difficulties in making such an
assessment or estimate are too plain to need any  detailed
enunerati on.

M. Andley for the respondent attenpted to argue that the
respondent had received unfair treatnment in as much as the
Rul es of pronotion which would have governed his case if he
had continued in Bihar, are radically different from the
Rul es of pronotion which were introduced in Orissa after his
services were transferred to Orissa, and that, he ‘contends,

is a contravention of R 6 of the Protection Rules. The
relevant rule in Bihar for promption is R 2(1); it reads
t hus

"Rule 2(1)-Registrar, -
The post of Registrar (Pay B & 0 Od Scal eRs.
500-20-600)-(B & O Revised Scal e-Rs.~ 450-20-
550) in the Secretariat is ~a Gazetted and
belongs to the CGeneral Provincial -service.
The appointnment is nade by  Governnent in
consultation with the State, Public Service
Conmi ssion. Selection is ordinarily made from
anong the Section Heads of the Departnent
concer ned, failing which from anong t he
Section Heads of other Departnments of the
Secretariat”.

914

This Rule is contrasted by M. Andley wth the relevant

Service Rules which were in force in Orissa; they are Rules

6 to 9. R 6 ,of these Rules reads thus :-’
"Ordinarily by the 1st April each Cal endar
year, the departments of the Secretariat and
the Secretary to Chief Mnister shall notify
to the Home Departnent the nunber of vacancies
in the rank of Registrar and Assi st ant
Secretary which have occurred or are likely to
occur during the twelve nmonths conmencing from
the following July. They shall also report to
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the Honme Departnent in order of seniority in
the formappended to the rules (Appendix 1)
the nanes and other particulars of service of
Head Assistants both Senior and Junior who
have not officiated as Registrar or Assistant
"Secretary on the recomendation of the
Conmi ssion by the tine the reference is nade,
and other Mnisterial Oficers, whose pay and
status are at |east equivalent to those of a
Juni or Head Assistant and also of such
Accountants and Record Keepers, who draw
pay in the scales of pay of Junior Head
Assi stant or in higher scale.
The Service Book and Character Rolls of al
such officers with |atest appreciation of
their work by the Secretary of the Departnent
concerned ~with particular reference to their
suitability for ‘pronmotion to the rank of
Assi stant Secretary or Registrar shall also be
forwarded to the Hone Departnent".
R. 7 provides that the Governnent in Home Departnent on
receipt of the requisite information from all departnents
shall report to the Conmission within the time specified by
it and intimate to it the relevant details indicated in it.
R 8 then requires the Conmi ssion to proceed to assess the
suitability of candidate for pronmotion; and R 9 provides
that the Conmission shall prepare two separate lists, viz.,
(a) a list of those candidates who are fit for promtion to
the ranks of both Registrar and Assistant Secretary, and (b)
a list of those fit for pronption to the rank of . Registrar
only, but not to that of Assistant Secretary, ~and shal
arrange the nanes in order of nerit. The lists so prepared
by the Comm ssion have to be forwarded to the Governnent in
the Home Departnment within the tine specified.
M. Andley's argunent is that whereas under R 2(1) of the
Bi har Rules, selection is ordinarily made from anobng the
Section Heads of the Departnent concerned, the selection
under the relevant Orissa Rule is nade froma |arger  class
of public servants

915
i ndi cat ed t herein. W are not satisfied that thi's
contention is well-founded. 1In the present proceedings,

besides quoting the relevant Rules in the petition, the
respondent has |ed no further evidence to show what~ exactly
is meant by the Section Heads of the Departnment concerned
mentioned in R 2(1) of the Bihar Rules; and in the  absence
of any material, it would be difficult for its to accept M.
Andl ey’ s argunent that the conditions for pronoti on
prescribed by R 2(1) of the Bihar Rules are substantially
or radically different fromthe conditions prescribed by the
relevant Oissa Rules, and thereby caused prejudice to the
respondent within the nmeaning of R 6 of the Protection
Rul es.

M. Andley also suggested that under the relevant Bihar
Rule, pronotion would go entirely by seniority, whereas
under the Orissa Rule, it is on considerations of seniority
coupled with nmerit. W do not think M. Andley is right in
assuming that selection under R 2(1) of the Bihar Rules
could have been intended to be nade only by reference to
seniority. The very concept of selection involves the
consideration of seniority coupled with nerit, which is
general |l y described as the seniority-cumnerit test.
Besi des, this aspect of the matter does not appear to have
been argued before the H gh Court and in the absence of any
material on the point and in the absence of any decision by
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the High Court on it, we cannot entertain this contention

W nmmy incidentally point out that though in his petition

the respondent has made sonme vague allegations suggesting
that the appellant did not deliberately appoint him in a
per manent vacancy of the Registrar’s post, he has produced
no satisfactory evidence to support the said plea, On the
other hand, it appears that in 1954. when the case of the
respondent was exam ned by the Public Service Conm ssion, it
made a definite recomendation that he was fit to be
Registrar for stop-gap arrangenments only, and it speci-
fically added that he should not be given preference over
those whose positions are higher up in the list even for
vacanci es exceeding a period of four nont hs. Thi s
recomendation clearly indicates that the Character Roll of
the respondent was not as satisfactory as it should have
been; and so, the argunment that his appointrment to the post
of Registrar and confirmation.in it were unduly delayed,
| oses all significance.

M. Andley also attenpted to argue that the decision of the
Hi gh Court could be justified because, in law, the treatnent
neted out to the respondent can be properly characterised as

di scrimnatory. In support - of this plea, M. Andl ey
referred us to the case of M. Beuria. It appears that M.
Beuria who was al so trans-

916

ferred fromBihar to Oissa as a Head Assistant, was held
entitled to get the pay of Registrar from  1lst Decenber
1948, and this ,order which was passed on the 12th Cctober,
1960, was given retrospective effect from 1-12-1948. It
does appear that this order was passed on the basis that M.
Beuria was entitled to the salary of a Registrar, because
M. Prasad who was junior to himin Bihar was promted to
the rank of Registrar on 1-12-1948. W do not see how this
single case can be pressed into service by M. Andley in
support of his argunent that there has been illega
di scrimnation agai nst the respondent. On the view we have
taken about the scope and effect (of R 6 of the Protection
Rul es, what the appellant has done in regard to M. Beuria
nmust, prinma facie, be held to be outside the Rule; but the
fact that in one case the appellant mght have nisconstrued
the scope and effect of R 6 of the Protection Rules, would
not justify a claimby the respondent that the Rule should
be simlarly misconstrued in all cases thereafter. Whet her
or not the respondent is entitled to claimhis pension on
the footing that he should be deened to have been pronoted
and confirmed as Registrar on the 23rd August, 1956, nust be
determined in the light of what we regard to be the true
scope and effect of R 6 of the Protection Rules. Wat the
appellant did in M. Beuria' s case has no rel evance in /that
behal f.

Besi des, if the respondent was serious about his plea about
di scrimnation, he should have adduced nore satisfactory
evidence in support of such a plea. No evidence has  been
led in the present proceedings and no other case |ike the
case of M. Beuria has been cited. |If the respondent’s plea
of discrimnation was accepted on the strength of the single
case of M. Beuria, it would follow that because the
appel | ant placed a misconstruction on the relevant Rule, it
is bound to give effect to the said m sconstruction for al
times; that, plainly, cannot be said to be sound.

Wen we heard this appeal, we enquired from M. Bindra
whet her the appellant was justified in pressing the present
appeal against a single public servant |ike the respondent,
particularly in view of the fact that it had treated M.
Beuria' s case on the basis of the interpretation of R 6 of
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the Protection Rules on which the respondent relies. e
were told that the appellant was anxious to have a decision
from this Court on this point, because the present case
would serve as a test case and nay be relied upon as a
precedent by several public servants in Orissa who belong to

the category of the respondent. |In fact, in granting the
certificate,
917

the Hi gh Court has observed that the question raised is un-
doubt edly of public inmportance, because it will affect nany
ot her Government servants of the old Province of Bihar &
Oissa who were permanently transferred to Orissa when that
Province was separated from Bi har on the 1st April,. 1 9 3
6.

The result is, the appeal is allowed, the order passed by
the Hi gh Court is set aside, and the wit petition filed by
the respondent is- dismssed. 1n the circunstances of this
case, Me  direct that parties should bear their own costs
t hr oughout'.

Appeal al'l owed.
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