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C. K. THAKKER, J.

Del ay condoned.

Leave granted.

This appeal is filed against an order dated April 22,
2004 passed by the /High Court of Judicature at
Al | ahabad, Lucknow Bench in Wit Petition No. 8268 of
1993.

The facts in nutshell nay now be stated.

Pursuant to comon sel ection held by the Utar
Pradesh Public Service Commssion ("UP.P.S.C" for
short) in 1970, several persons were selected for
appoi ntnent to the post of Assistant Engineerin various
departments. The respondent herein opted for Irrigation
Depart ment whereas sone selectees preferred to go to
ot her departments including Public Wrks Departnent
(PWD). The respondent joined the Irrigation Departnent
on Septenber 30, 1970. He initially worked at Lucknow
and thereafter at Jaunpur. He continuously remained in
Irrigation Departnment upto 1977. On Novenber 4, 1977,
with the approval of U P.P.S.C., he was relieved fromthe
Irrigation Department and joi ned Public Wrks
Department wi thout any break in service. It was the case
of the respondent that since he was appointed in 1970
as Assi stant Engi neer and was not pronoted as
Executive Engi neer, as per the policy of the Governnent,
he was entitled to selection grade after conpletion of 16
years of service and suppertine scale after conpletion of
18 years of service. The respondent was, therefore,
entitled to selection grade from 1986 and supperti ne
scale from 1988. He al so stated that the CGovernment of
U. P. had issued Governnment Order (GO, dated October
15, 1968, wherein it was stated that where enpl oyees
wor ki ng in one departnent have been allocated to other
departnment, the services rendered by themearlier would
be counted for fixation of pay and they will be treated in
conti nuous service of the Governnent. The respondent -
wor kman, therefore, applied to the authorities to grant
hi m sel ecti on grade and suppertimnme scale to which
according to him he was entitled as he could not be
promoted. The prayer of the respondent was, however,
rejected on the ground that since he cane by way of
transfer in PAD in the year 1977, his case could be
consi dered for suppertine scale provided he was not
promoted within a period of 18 years fromthat date, i.e.
from Decenber, 1977. Since, the respondent was
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pronot ed as Executive Engi neer in January, 1995, that
is, before conpletion of 18 years from Decenber, 1977,
he was not entitled to suppertine scale. H s claimwas,
therefore, negatived.

Bei ng aggrieved by the said action, the respondent
approached the High Court by filing a petition. Before
the Hi gh Court, it was contended by the respondent
herein that selection by the Utar Pradesh Pubic Service
Comm ssion was common for Assistant Engineers in al
Departments of the Government. After the comon
sel ection was hel d, sone persons were allocated to
Irrigation Department and some persons were sent to
PWD. The respondent al so asserted in his petition that
several Assistant Engi neers who were selected after him
and had not been allocated to Public Wrks Depart nent
initially but were sent at a subsequent stage were held
entitled to such benefit: In the wit petition itself, the
respondent, herein (petitioner before H gh Court) had
gi ven two nanes of such officers. He stated that one Shiv
Kumar Shukla was appoi nted as Assi stant Engi neer in
Gover nment-_Polyt echni ¢ and thereafter was sent to
Public Wirks Departnment and yet he was held entitled to
sel ection grade as well as suppertine scale. Likew se,
one R K. Chaudhary was initially appointed as Assistant
Engineer in Irrigation Departnment in 1973 and was
subsequently all ocated to Public Wrks Departnment and
yet he had been granted the benefit of selection grade as
al so suppertime scale but the simlar benefit was not
allowed to the petitioner. The action was thus arbitrary,
di scrimnatory and violative of Articles 14, 16, 23 and
39(d) of the Constitution.

Though counter affidavit was filed by the
respondent State in the H gh Court and averments nade
in the wit petition were deni ed, there i's no whisper
regarding the two cases referred to by the petitioner in
the petition.

In affidavit-in-rejoinder, the petitioner further
stated that several persons were granted suppertine
scal e on conpletion of 18 years of service fromthe date
of joining in the Irrigation Departnent considering their
services rendered in other departments- including Public
Wor ks Department and by addi ng that period. The
wel fare State could not be pernmitted to adopt double
standard for its enpl oyees. The petitioner was, therefore,
entitled to the sinmlar benefits.

The Hi gh Court on the basis of the pleadings of the
parties and considering the facts of the case, observed
that common sel ection was held by Utar Pradesh Public
Servi ce Comm ssion for Assistant Engineers. After. they
were sel ected by PSC, options were exercised by the
enpl oyees either to go to Irrigation Departnment or to
Public Wrks Department and the persons junior to the
respondent herein (petitioner before the H gh Court)
opted for PWD. They thereafter went to Irrigation
Departnment and yet were held entitled to get selection
grade or suppertine scale since there was stagnation for
16 or 18 years and could not be pronoted. There was,
therefore, no reason to deprive the respondent herein of
simlar benefit to which others were held entitled and the
benefit could not be denied to simlarly situated
enpl oyee. Accordingly, the petition was allowed and the
authorities were directed to grant benefit of selection
grade to the respondent herein. Hence, the present
appeal

We have heard the | earned counsel for the parties.
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The | earned counsel for the State subnitted that
the relevant date for the purpose of grant of selection
grade and suppertinme scale was the date of appoi nt nment
of an enployee in the Public Wrks Departnent.

Admittedly, the respondent was appointed in PAD in

1977. He was, therefore, entitled to selection grade after
16 years and suppertine scale after 18 years. But by the
time he could claimsuppertinme scale, he was al ready
pronot ed and hence, the H gh Court conmmitted an error

of law in granting the benefit in his favour and the
deci si on deserves to be set aside.

The | earned counsel for the respondent, on the
ot her hand, supported the order passed by the Hi gh
Court contending that the Hi gh Court after considering
the facts and circunstances as also grant of benefits in
favour of other enpl oyees had passed the order which
requires no interference:

Havi ng heard the | earned counsel for the parti es,
we are of the view that the H gh Court has not
conmitted any error which deserves interference by this
Court. As stated by the Hgh Court i'n the inpugned
judgrment and is not disputed before us that selection
was made by the U P.P.S.C. It was conmon sel ection for
both the departnents, namely, lrrigation Departnent as
wel |l as Public Works Departnment. The respondent
herein joined Irrigation Departnent on Septenber 30,

1970. Up to November 4, 1977, he continued with the
Irrigation Departnent and on approval of U P.P.S.C, he
was shifted to Public Wrks Department in Novenber,

1977. There was no break of service and it renmined
continuous all throughout. 1In these circunstances, in
our opinion, the respondent was right in subnmitting
before the H gh Court as well as before us that there was
no reason to deprive himof the selection grade or
suppertime scal e as per the Government Order.

Utimately, the policy decision is based on equitable
principle that if an enpl oyee does not get pronotion, not
because of his fault, but because there were no sufficient
vacanci es avail abl e which resulted in his stagnation in
the cadre to which he was initially appointed, it would be
reasonabl e that he should not suffer and is all owed
certain additional benefits. In such cases, an enployee is
deprived of pronotion as the enployer is unable to
pronmote himdue to |linmted posts/vacancies in the

hi gher cadre. To avoid stagnation, heart-burning,
denoral i zation of enpl oyees and to provi de boosting, a
pol i cy decision has been taken by the CGovernnent.

Keeping in view, the said object, it was decided by the
State Governnent that if an enployee has to renmain in

one and the sane cadre for 16 and 18 years, he would

be granted sel ection grade as al so suppertine scale.. In
our opinion, therefore, the H gh Court was right in
holding that it would be totally inmaterial whether the
enpl oyee continuous to work in the cadre of Assistant

Engi neer either in Irrigation Departnent or in Public
Works Departnent. The fact remmins that he coul d not

be pronoted because of non availability of pronotiona
avenue and hence there was no reason to deprive him of

sel ection grade or suppertine scale to which he was

ot herwi se entitl ed.

But, there is an additional factor also in favour of
the respondent. It is not in dispute by and between the
parties that along with respondent, several other persons
were al so sel ected and appoi nted as Assi stant Engi neers.
Sone of them preferred Public Wrks Department, but
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thereafter were transferred to Irrigation Departnment. It
was stated by the respondent that those persons were
junior to himand yet they were granted sel ection grade
and suppertime scale in the Irrigation Departnment

though they were initially appointed in the Public Wrks
Department. Nanes of certain persons were al so pl aced
on record before the H gh Court by the respondent. The
sai d fact had not been disputed by the | earned counse
for the appellant before the H gh Court or before this
Court. In our opinion, therefore, on that consideration
al so, the Hi gh Court was right and justified in allow ng
the claimof the respondent and in granting benefits in
hi s favour.

For the foregoing reasons, we see no ground to
interfere with the order passed by the Hi gh Court. The
appeal deserves to be dismssed and is hereby disnissed
with costs.
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