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JUDGMENT
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The heirs and | egal representatives of the Original Defendant in a suit
for specific performance of contract and the subsequent purchaser are before
us in these appeals which arise out of a judgnment and order dated 10.09. 2003
passed by a Division Bench of the Andhra Pradesh H gh Court in Letters
Pat ent Appeal Nos. 168 and 169 of 1996 whereby and whereunder the
j udgrment and decree passed by a | earned Single Judge dated 05.11. 1996
affirm ng a judgnment. and decree dated 30.04. 1990 passed by the Additiona
Chi ef Judge-cum Spl. Judge for SPE & ACB Cases, City Cvil Court,

Hyder abad, was set asi de.

The Defendant in the suit together with his other co-sharers were
owners of Survey No.71, West Marredpalli, Secunderabad. A proceeding
under the Urban Land (Ceiling & Regul ation) Act, 1976 (for short, 'the 1976
Act’) was initiated against them In the said proceeding at the hands of the
| andhol ders, excess land was directed to be vested in the Centra
CGovernment. The owners were allowed to retain 1000 sq. netres of |and
each.

Al l egedly, on that prem se a piece of vacant |and bearing Plot No.2

in Survey No.71 neasuring 1000 sq. netres which had been allotted to the
defendant was allowed to be retained by him On or about 27.06.1978 he
(original Owmer) entered into an agreenent with the Plaintiff for sale in
respect thereof on a consideration of Rs.50/- sgq. yard . As on-the said date,
a proceedi ng under the 1976 Act was pendi ng, the agreenent to sell was

subject to the grant of permi ssion by the conpetent authority under the said

Act. It stipulated that in the event of refusal on the part of the conpetent
authority to grant such perm ssion, the advance paid to the Defendant woul d
be refunded. It was further stipulated that in the event of refusal on the part

of the vendor to execute the sal e deed upon obtaining permission, if any, not
only the anmpunt paid by way of advance was to be refunded but al so

damages to the extent of Rs.15,000/- was to be paid by the Defendant to the
Plaintiff. The application under Section 26 of the 1976 Act filed for seeking
perm ssion to sell the said |land was rejected by the conpetent authority by

an order dated 24.08.1978.

An application was filed under Section 10 of the 1976 Act on
29.04.1980 which was again rejected by an order dated 26.06.1980 stating
that no vacant | and nmeasuring 1000 sq. netres was available, in view of the
order passed in the proceedi ngs under the 1976 Act and as such no
perm ssion could be granted. A clarification of the said order was sought
for. Allegedly, on the ground that permission to sell the vacant |and had
been rejected by a notice dated 26.06.1980, the agreement was sought to be
cancel l ed by the Respondent on the prem se that the sane stood frustrated.
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The Plaintiff-Respondent in C. A No.2023 of 2004 thereafter filed a suit for
speci fic performance of contract.

The learned Trial Judge decreed the said suit in part. Wile rejecting
the prayer for grant of specific performance of contract, the Defendant was
directed to refund the anount of advance as al so damages of Rs. 15, 000/ -
together with interest @6% p.a.. An appeal was preferred thereagai nst by
the Plaintiff-Respondent and by a judgnent and order dated 05.11.1996, a
| earned Single Judge of the Hi gh Court disnissed the appeal. Be it placed
on record that the |l earned Single Judge appointed a Advocat e- Conm ssi oner
for taking neasurenment of |land in question; whereupon a report was fil ed.

A Letters Patent Appeal was filed by the Plaintiff-Respondent before a
Di vi sion Bench of the High Court and by reason of the inpugned judgnent,
the said Letters Patent Appeal had been all owed.

In the said suit an order of status quo was passed. Allegedly, in
viol ation of the said order, all co-sharers sold portions of the house property
whi ch could be retained by themunder the 1976 Act.

M . Deepankar Cupta, the | earned Senior Counsel appearing on behalf
of the Appellants, urged that : (i) The High Court acted illegally and w t hout
jurisdiction in ignoring the orders passed by the conpetent authority under
the 1976 Act; (ii) The decree for specific perfornmance granted by the
Di vision Bench is contrary to the statutory provisions contained in the 1976
Act; (iii) The Division Bench could not have interfered with the judgnent by
the learned Trial Judge as also the | earned Single Judge of the H gh Court
refusing to exercise their jurisdiction under Section 20 of the Specific Relief
Act, 1963, and interference therewith by the Division Bench was
unwarrant ed; and (v) The Hi gh Court could not have directed cancellation
of the deed of sale in favour of the subsequent purchaser

M. L. Nageshwara Rao, the | earned Senior Counsel appearing on
behal f of the Respondents, on the other hand, submitted that : (i) Although
some of the findings arrived at by the High Court cannot be supported, but
having regard to the fact that 1000 sq. metres of vacant |and, which was the
subj ect-matter of the agreenent for sale being outside the purview of the
vacant |and under the 1976 Act, the learned Trial Judge and consequently
the learned Single of the H gh Court commtted a manifest error in so far as
they failed to take into consideration that Section 20 of the 1976 Act woul d
not be applicable; (ii) The learned Trial Court having found 'that the
Def endant had been held guilty of conmssion of fraud, could not have
deprived the Plaintiff-Respondent from obtaining a decree for specific
performance of contract; (iii) The Advocate-Conm ssioner appointed by the
Trial Judge as al so the | earned Single Judge having found that the subject-
matter of the agreenment for sale executed by the Appellant in favour of
Meenakshi and others was identical to that of the suit |and, the Division
Bench cannot be said to have conmitted any illegality in granting the decree
for specific performance of contract; (iv) The |learned Trial Judge as al so the
| earned Single Judge conmmtted a serious error in denying a decree for
specific performance of contract on a prem se that the period of twelve years
have el apsed since the agreenent for sale and, thus, the alternative prayer for
grant of damages would suffice; (v) It was not a case where the contract was
a contingent one, but being a conpleted one, a suit for specific performance
of contract was mai ntai nabl e and there was no bar on the part of the Division
Bench in passing a decree therefor; (vi) The Division Bench of ‘the Hi gh
Court exercised plenary jurisdiction in an intra-court appeal and thence both
guestion of fact as also of |aw could be gone into and, thus, it cannot be said
to have committed any illegality in interfering with the judgnments of the
| earned Trial Court as also the |l earned Single Judge of the H gh Court.

It is not disputed that the parties to the agreenent were aware of the
proceedi ngs pending before the ceiling authorities. It is also not in dispute
that the Central CGovernment was the appropriate authority to deal with the
matter as the lands pertained to a cantonnent area. The agreenent
envi saged that the Defendant woul d obtain necessary sanction fromthe
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conpetent authority. It was nmde clear that he had not submtted any |ay out
nor had he got any sanction therefor.
Clauses 8 and 9 of the said agreenent read as under

"If the second party fails to pay the bal ance
consi deration of Rs.44,800/- (Rupees forty four thousand
ei ther hundred only) by the due date, and refuses to
purchase after permission is granted, the second party
shall forfeit the advance of Rs.15,000/- (Rupees fifteen
thousand only) paid by themto the first party. |If the first
party fails to execute the sale deed by the due date, after
the permssion is granted, the first party shall not only
refund to the second party the advance sum of
Rs. 15, 000/ - but shall also pay to the party an additiona
sum of Rs. 15,000 as danmges.

In case pernission to sell to the second party is
refused by the ceiling authority, then the first party shal
refund to the second party, the advance sum of
Rs. 15, 000/ --(fifteen thousand only) w thin one nonth
fromthe date of refund.”

The lands in question adm ttedly were described in the plan annexed
to the agreenent which 'shows that the same was lying west to a 30 ft. road.
The Respondents thensel ves had annexed a plan, froma perusal whereof it
appears that six co-sharers were allotted 6000 sq. netres of lands \026 four in
one bl ock and two in'another, apart fromtheir house properties situate on the
eastern side of the said road.

The plots in question were narked with the letters "1, '2", '3, "4, '%
and '6’. A big chunk of land was held to be the excess |and under the 1976
Act at the hands of the Appellants and their co-sharers. The |ands bel ongi ng
to Syed Abdul Razak was marked with the letter '2

In the land ceiling proceedings, in response to the Defendant’s letter
dat ed 30.07.1980, the conpetent authority by its letter dated 08.08. 1980
rejected the application for grant of perm ssion under Section 26 of the 1976
Act stating :

"Qut of your prescribed ceiling limt of 1000 sqg. mrs.
your individual share of urban properties including built up
areal/vacant |and are as under

S. No.

Name

Built up area
i ncl udi ng

appurt enant

l ands in sq.
ns.

Vacant

land in sq.
nrs.

1

M. S. A Razak
563. 25

436. 75

2.

M. S.A Rahman
563. 25

436. 75

3.

M ss Hahnooda Begum
281.62
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718. 38

4,

M s. Shar af uni sa
281. 62

718. 38

You are advised to subnit a plan showing the built up area and
vacant |and, as shown above, to be retained by you, as per prescribed
ceiling limt."

No vacant | and adnmeasuring 1000 sq. netres, according to the
authorities, was, thus, available for transfer to third parti es.

The Divi sion Bench comented that having regard to the Muslim

| aw of inheritance and succession, the conpetent authority shoul d not have
junped to the conclusionthat the declarant wanted to retain the built up
area and al so apportioning the built up area and vacant |and between the
mal e nenbers and the fenmal e nenbers of the famly. The Division Bench

nade a terse coment agai nst the conpetent authorities by raising a

guestion as to how perm ssion had been granted in favour of the cooperative
society while rejecting simlar application in favour of the Plaintiff while
declining such perm ssion in favour of the Respondent. The |earned Judges
purported to have addressed thenselves to the question as regards the
propriety, legality and/or validity of the order passed under Section 9 of the
Act and cane to the conclusion that even after alienating 26972 sq. netres
of land to the society, the famly still owned excess | ands whi ch woul d be
about 5261 sq. netres including 2253 sq. netres of |and wherever buil dings
wer e standi ng.

Rel yi ng upon certain decisions, the Division Bench opined that a
decree for specific performance coul d have been granted, stating

"\ 005l n this case also the defendant having entered into
agreement to sell open | and of thousand netres each to
the plaintiffs took a round about turn by selling the vast
extent of property along with other fam |y nmenbers

whi ch was declared as surplus land to Mirthy Housing
Cooperative Society Limted with the active connivance

of the conpetent authority in obtaining a |letter Ex.A-16/
B10 dated 26.6.1980 wherein the conpetent authority

says that area sought to be sold include built up area
which is absolutely false and the conmpetent authority
made such a statement in collusion with the defendant

who in fact helped himin alienating about 30,000 square
nmetres of land which is declared as surplus |and
circumventing the provisions of Urban Land Ceilings

Acts nore so after the entire procedure contenpl ated
under the Act is over\005. Hence the order of conpetent
authority is only canouflage to avoid the conpl etion of
the sale transaction. |In the light of the foregoing

di scussi on, we cannot agree with the reasoning given by
the trial court as well as the Learned Single Judge in

di smssing the suits, since the land offered for sale do
not contain any built up area either as per the agreenent
of sale or any of the maps that were filed before various
aut horities\ 005"

The conpetent authority under the 1976 Act was not inpleaded as a

party in the suit. The orders passed by the conpetent authority therein could
not have been the subject-natter thereof. The Plaintiff although being a
person aggri eved coul d have questioned the validity of the said orders, did
not chose to do so. Even if the orders passed by the conpetent authorities
were bad in law, they were required to be set aside in an appropriate
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proceedi ng. They were not the subject natter of the said suit and the
validity or otherwi se of the said proceeding could not have been gone into
therein and in any event for the first tinme in the Letters Patent Appeal

It isa well-settled principle of law that even a void order is required

to be set aside by a conpetent court of |aw inasmuch as an order may be

void in respect of one person but may be valid in respect of another. A void
order is necessarily not non est. An order cannot be declared to be void in a
col l ateral proceeding and that too in absence of the authorities who were

the authors thereof. The order passed by the authorities were not found to be
whol Iy without jurisdiction. They were not, thus, nullities.

The Division Bench proceeded on a rather curious premse. It took
into consideration extraneous and irrelevant factors, some of which we
woul d notice a little later.

We fail to appreciate the manner in which the Division Bench not

only went \into the legality of the orders passed by the conpetent authority
made under the 1976 Act but al so nmade comments about their alleged

personal 'invol vement therein.. The Hi gh Court had no jurisdiction to make
such comrents and pass strictures against the said authority.

Once it is held that the orders passed by the conmpetent authority could

not have been the subject-matter of a decision in the suit, it must be held that
the entire approach of ‘the Division Bench was unsound in law. It posed unto
itself wong questions | eading to wong answers.

The | earned Trial Judge al beit concluded that the Defendant was

guilty of fraud, but the said finding had been arrived at on the prem se that
he coul d not have entered into an agreenent for sale of 1000 sq. netres of
vacant | and when the sanme was not available. |t was held

"68. To sumup, it is evident that in Ex. Al, the

def endant knowi ngly has made a fal se declaration that

the 1000 sq. netres of vacant land which he has agreed to
sell under Ex.Al is the land allowed by the competent
authority to be retained by hi munder the Act. Wile
actually it includes a portion of the building and 't he
contracted land is | and outside the ceiling area. Wen

Ex. Al land is not land within the ceiling linmt, Section 26
of the Act does not appl y\ 005"

It further observed :

"69. Thus, defendant by making a fal se decl aration

in Ex. Al has induced the plaintiff to enter into Ex.Al
contract and has not been nmade any efforts to performthe
contract or at |east nmamke amends for that fraud played by
him |t may be nentioned that naking a fal se decl aration
knowing it to be false and having no intention to perform
i s nothing short of fraud.

70. On account of this fraud perpetuated on the

plaintiff, plaintiff can either insist upon specific
performance or seek damages. | have already stated

above that directing specific performance woul d prol ong

the stalemate and uncertainty for good |l ength of time and
that it is not interests of even the plaintiff to have such a
relief because it depends upon a contingency and the

relief may or may not ultinately materialize. The best
renmedy under the circunmstances would be to grant the
alternative relief of damages asked for by the plaintiff."
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It was, therefore, not a case where the Trial Court found that the
Def endant had commtted a fraud on the statutory authorities or on the
court. The expression 'fraud in our opinion was inproperly used. It rnust
be noticed that adnmttedly when the agreenent was entered into, the
proceedi ngs under the 1976 Act were pending. The parties m ght have
proceeded under a m sconception. It is also possible that the Defendant had
nade m srepresentation to the Plaintiff; but the question which was rel evant
for the purpose of deternination of the dispute was as to whether having
regard to the proceedi ngs pendi ng before the conpetent authority under the
1976 Act, the Defendant could performtheir part of the contract. The
answer thereto, having regard to the order of the competent authority dated
08. 08. 1980, nust be rendered in negative.

M. Nageshwara Rao may be right in his submission that in a given
case, it is possible to pass a decree for specific performance of contract,
al t hough there exists a clause for obtaining a sanction fromthe conpetent
authority. But in the instant case, rightly or wongly the conpetent authority
had refused to grant such sanction. It refused to grant sanction not on the
ground that Section 26 was attracted; but on the ground that 1000 sq. netres
of vacant lands whi ch had been the subject-matter of agreenment were not
avail able, in view of the fact that the Defendant and their co-sharers were
permtted to retain only their residential houses and the | ands appurtenant
t her et o.

It was, therefore, not a case where a notice under Section 26 of the
1976 Act could have served the purpose and in the event, the conpetent
authority did not exercise its statutory right of perception within the period
stipul ated thereunder, the Defendant was free to execute a deed of sale in
favour of any person he |iked.

Strong reliance has been placed by M. Nageshwara Rao on a deci sion
of this Court in HPA International etc. v. Bhagwandas Fatehchand Daswani
and Others etc. [(2004) 6 SCC 537]. CQur-attention in particular has been
drawn to the foll owi ng observations

"In the case before us, we have not found that the

vendor was guilty of rendering the suit for sanction
infructuous. It did term nate the contract pending the suit
for sanction but never wthdrew that suit. The vendee

hi nsel f prosecuted it and rendered it infructuous by his
own filing of an affidavit giving up his claimfor the
interest of reversioners. In such a situation where the
vendor was not in any manner guilty of not obtaining the
sanction and the clause of the contract requiring the
Court’s sanction for conveyance of full interest, being for
the benefit of both the parties, the contract had been
rendered unenforceable with the dismssal of the sanction
suit."

The said observations were made in the fact situation obtaining
t her ei n.

In this case, we are concerned with a situation where the sanction, it
will bear repetition to state, has expressly been refused.

Dhar madhi kari, J. in that case itself has noticed a judgment of the
House of Lords in New Zeal and Shipping Co., Ltd. v. Scoiete Des Ateliers
Et. Chantiers De France [(1918-19) AER 552] wherein it was held that a
man shall not be allowed to take advantage of his own wong which he
hi nsel f brought about.

The parties were aware of the proceedi ngs under the 1996 Act. The
Pl aintiff-Respondents were al so aware that sanction under the said Act is
necessary. The consequence for non-grant of such sanction was expressly
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stipulated. Even the parties were clear in their mnd as regards the
consequences of willful non-execution of a deed of sale or willful refusal on
their part to performtheir part of contract.

We may notice that Lord Atkinson in New Zeal and Shi ppi ng (supra)
took into consideration the inability or inpossibility on the part of a party
to performhis part of contract and opined that the principle that man shal
not be permtted to take advantage of his own wong, which he hinself
br ought about.

Qur attention has rightly been drawmn by M. Gupta to the deed of sale
executed by the Defendant in favour of others. By the said deeds of sale al
the six co-sharers have sold portions of their house properties and | ands
appurtenant thereto. The total land sold to the purchasers by all the six co-
sharers was bel ow 900 sqg. netres.

The conment” nmade by the Division Bench that the conpetent
aut hority under the 1976 Act failed to take into consideration the Mislim
| aw of i nheritance and succession is again besides the point. Each of the
claimpetition by the Appellants and their co-sharers was determ ned having
regard to the 1976 Act. The Muslimlaw of inheritance and successi on may
not have any role to play. In any event, the sane could not have been the
subj ect-matter of a decision at the hands of the Division Bench

We have noticed the reports of the Conmi ssioner appointed both by
the Trial Court and the | earned Single Judge of the High Court. The
Conmi ssi oner appointed by the Trial Judge in-his report stated

"\ 0051 al so found sone nunbers were painted in black on
the conmpound wal |l inside the western conmpound wall as
3-42-67 and | also found one small brick nmound near to
m ddl e unfini shed room touchi ng west ern conpound

wall. | also found some nunbers on the gate painted in
bl ack as 65-66-67-68-69 while | was proceeding with the
execution of warrant sone persons brought a board and
tied it to the gate which contains sone letters painted as
"this land and construction area Cantonnent H No. 3-42-
65 to 3-42-69 belong to Murthy Cooperative Housing

Soci ety-Trespasser will be prosecuted.”

It was, therefore, accepted that the plots nmentioned therein had
al ready been sold to Murthy Cooperative Housing Society. The said
cooperative society, it is beyond any cavil of doubt, purchased the |and from
the original owners pursuant to or in furtherance of the exenption accorded
in that behal f by the conmpetent authority in exercise of its power under
Section 20 of the 1976 Act. The land sold to the cooperative society which
m ght have included the vacant | and and whi ch was the subject-matter of the
agreenment but was not the subject-matter of the suit. ~They were not parties
thereto. The sanction accorded in their favour by the conmpetent authority
had never been put in question

The Advocat e- Commi ssi oner appointed by the Trial Court, observed
"Opi ni on and Observation

Taking all the aforesaid facts and circunstances |
conclude that the plot no.2 in Survey no. 71 as mentioned
in agreenent of sale Ex.A-2 in the trial court and the
house no. 3-9-51/A B,C and D situated in Survey

no. 71/ part, west Marredpally on which | conducted the

| ocal inspection are the sane."

The | earned Conmi ssioner, therefore, only inspected Plot No.2
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situated in Survey No.71 and not the | ands which were the subject-nmatter of
sale in favour of the subsequent purchasers.

The High Court, in our considered view, also comritted a nanifest
error in opining that the Appellants shoul d have questioned the orders passed
by the conpetent authority. |If they have not done so, the same woul d not
nmean that the Division Bench could go thereinto suo notu.

Furthernore, Section 20 of the Specific Relief Act confers a

di scretionary jurisdiction upon the courts. Undoubtedly such a jurisdiction
cannot be refused to be exercised on whinms and caprice; but when wth
passage of tine, contract beconmes frustrated or in sonme cases increase in
the price of land takes place, the sane being relevant factors can be taken
into consideration for the said purpose. Wile refusing to exercise its
jurisdiction, the courts are not precluded fromtaking into consideration the
subsequent events. Only because the Plaintiff-Respondents are ready and
willing to performtheir part of contract and even assum ng that the

Def endant ‘was not entirely vigilant in protecting their rights in the
proceedi ngs before the conmpetent authority under the 1976 Act, the sane by
itself would not nmean that a decree for specific performance of contract
woul d automatically be granted. ~Wile considering the question as to

whet her the discretionary jurisdiction should be exercised or not, the orders
of a conpetent authority nust also be taken into consideration. Wile the
court upon passing a decree for specific performance of contract is entitled
to direct that the 'sanme shall be subject to the grant of sanction by the
concerned authority, as was the case in Ms. Chandnee Vidya Vati Madden

v. Dr. CL. Katial and Gthers [AIR 1964 SC-978] and Nirnmal Anand v.

Advent Corporation (P) Ltd. and Qthers [(2002) 5 SCC 481]; the ratio laid
down therein cannot be extended to a case where prayer for such sanction

had been prayed for and expressly rejected. ~On the face of such order

whi ch, as noticed hereinbefore, is required to be set aside by a court in
accordance with law, a decree for specific perfornance of contract could not
have been grant ed.

M. Nageshwara Rao contended that the plea as regards
mai ntai nability of the suit should not be permtted to be raised before this
Court. We do not agree with the counsel inasnmuch as, /inter alia, the plea
whi ch has been rai sed herein by the Defendant is that it was . not a fit case
where the Division Bench should have interfered with the discretionary
jurisdiction exercised by the learned Trial Judge as al so by the | earned
Si ngl e Judge.

There cannot be any doubt that in exercise of its letters patent
jurisdiction, the Appellate Court may review findings of fact as well as | aw
arrived at by a |learned Single Judge, but while doing so, it rmust bear in mnd
its limtations. It is nowwell-settled principle of |law that 'the courts would
not normally interfere with the discretionary jurisdiction exercised by the
courts bel ow.

I n Manj unat h Anandappa Urf Shivappa Hanasi v. Tammanasa and
Q hers [(2003) SCC 390], it was held :

"There is another aspect of the matter which

cannot be lost sight of. The plaintiff filed the suit al npst
after six years fromthe date of entering into the
agreenment to sell. He did not bring any material on

record to show that he had ever asked Defendant 1, the
owner of the property, to execute a deed of sale. He filed
a suit only after he cane to know that the suit |and had

al ready been sold by her in favour of the appellant herein
Furthernore, it was obligatory on the part of the plaintiff
for obtaining a discretionary relief having regard to
Section 20 of the Act to approach the court within a
reasonable tine. Having regard to his conduct, the
plaintiff was not entitled to a discretionary relief."
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It was further observed

"It is now also well settled that a court of appea
should not ordinarily interfere with the discretion
exerci sed by the courts bel ow "
The findings of the Division Bench, in our considered opinion
t herefore, cannot be sustained.

For the reasons aforenentioned, the inpugned judgnent cannot be
sustai ned which is set aside accordingly. The appeals are all owed.
However, in the facts and circunstances of the case, the parties shall pay and
bear their own costs.




