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This appeal is filed by the Conm ssioner of Custons

(1 CDs), Tughl akabad agai nst the final order No. 1425/04-NB-A
dat ed 20.12. 2004 passed by the Custons, Excise and Service
Tax Appellate Tribunal, New Del hi in Appeal No. C- 396/04-
NB/ A by which the CESTAT has al |l owed the appeal filed by

the respondent.

The brief facts leading to the filing of the present appea
are as under:

The respondent - Conpany i.e., Ms Prodelin India(P) Ltd.

(for short "Ms PIPL") was set up under an agreenent between
M's Prodelin Corporation U S. A (for short "Ms PC USA") and
one M. Ashok Mago of New Del hi for marketing facility for
pronoti on and selling VSAT Antennas, accessories and other
conmuni cati on equi prents, assenbly of equi pnents, testing,
servicing etc.

As per the joint venture agreenment Ms PC USA owns

75% of equity shares in Ms PIPL which shall assenbl e and
test feed conmponents provided by Ms PC USA and wil |

service, test and install these products. Technical service fee
was also to be paid by Ms PIPL to Ms PC USA for the period
1.10.1997 to 30.9.1998 @US $ 25,000 per nonth in terms of
techni cal service agreement between the two conpanies. A
copy of the joint venture agreenment dated 1.9.1997 has been
filed and marked as annexure P-1.

On the basis of the docunments and i nformation provided

by the respondent, the Dy. Conm ssioner of Customs, |CD
passed an order on 11.1.2001 for |oading of 10%in the invoice
val ue of the goods inmported fromMs PC, USA. As per the
Departnment, Ms PIPL, India and Ms PC, USA are related
persons in terms of Rules 2(2)(i) and 2(2)(iv) of the Customns
Val uation (Determ nation of Price of Inmported Goods) ' Rules,
1988 (for short "the Rules") and this relationship had

i nfluenced the price of the inported goods.

Vi de order dated 17.3.2004, the Comm ssioner of

Custons (Appeal) Delhi-1l passed in Appeal No.

CCA/ CST/ 74/ D- 11/ 2004 di smi ssed the appeal preferred by

the respondents uphol ding the order dated 11.1.2001 passed
by the Dy. Conmi ssioner, ICD, TKD. The Conmi ssioner held
that as regards the rel ationship between the respondents and
its foreign collaborator, it is manifestly clear that they had a
conpl ex and interwoven relation in which the latter did not
only have 75% of the equity shares but also had their own
three of the four Directors in the Board of Directors of the
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respondent, therefore, it is correctly held by the Adjudicating
Authority that their foreign collaborator are rel ated persons
covered by Rules 2(2)(i) and 2(2)(iv) of the Rules. It also held
that the foreign conpany had a controlling interest in the
activities of the conpany. It was further held that it is not a
case which is covered by Rules 4(3)(b) and 4(3)(a) of the Rules
and it is clear that the relations between the two comnpanies
woul d have a bearing on the value of the goods inported.

The respondent preferred an appeal against the said

order of the Conmi ssioner of custons (Appeals), Delhi-II

bef ore the Customs, Excise and Service Tax Appellate

Tribunal, R K Puram New Del hi (for short 'CESTAT' ). The
CESTAT vide its inpugned judgnent and final order dated

20.12. 2004 had al |l owed t he appeal and set aside the

i mpugned order on the ground that though the authorities

were right in holding that the transaction was between rel ated
person i nasmuch as-the inporter-was a joint venture in which
the foreign supplier was the partner, however, that by itself,
was no ground-to nake addition to sale price. The CESTAT

has held that the reference to raw material is for assistance in
sourcing of supply. A sourcing assistance can be required

only when the sourcing i's froma third party and not when it is
fromone of the partners. It was subnmtted that the CESTAT

has only half interpreted the clause of control of foreign
partner regardi ng source of raw material fromwhere the raw
material was to be procured. The other half of the clause i.e.
price in details has not been discussed at all and that the
CESTAT has failed to appreciate that in this case, the foreign
conpany has the controlling interest in the Indian Conmpany

and that the respondent was under obligationto procure
conponents only fromthe foreign collaborator or M's Tata
Advance Material Ltd. with whomthe foreign collaborator has

an agreement. Therefore, the technical fees paid, have
definitely influenced the price of the goods inported.

Aggri eved by the order dated 21.12.2004, the Conmi ssioner of
Custonms has come up before this Court.

W have heard M. Harish Chandra, | earned senior

counsel , appearing for the appelllant and M. ShyamDi van,

| earned seni or counsel, appearing for the respondent.

M. Harish Chandra, |earned senior counsel appearing

for the appellant invited our attention to the orders passed by
the Dy. Comm ssioner of Custons, Comm ssioner of Appeals

and by the CESTAT. He also invited our attention to the 1988
Rul es and submitted as under

(a) The i mpugned final order is not sustainable

since the CESTAT has only interpreted half of

the clause of control of foreign partner regarding

the source of raw material from where the raw

material was to be procured. The other half of

the clause related to the pricing details i.e. the

price of procurenent has not been di scussed

much | ess adj udi cat ed upon

(b) The Tribunal failed to appreciate that in this

case the foreign conpany i.e. Ms PC USA has

the controlling interest in the respondent-

Conpany since 75% of the equity shares are

controlled by the foreign conpany and that it

has its three of the four Directors in the Board

of Directors of the respondent. Therefore, the

respondent and their foreign collaborators are

related persons in terns of Rule 2(2)(i) and Rule

2(2)(iv) of the Rules. The Tribunal conpletely

failed to appreciate that this relationship had

i nfl uenced the price of the goods inported and

the adjudicating authority was justified in
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| oading 10%in the invoice value of the goods

i mported.

(c) The Tribunal failed to consider that admittedly,

during the period from 1.10.1997 to 30.9. 1998

an ampunt @US $ 25000 was paid as technica

fee by the respondent to the foreign

col l aborator. 1In the whole, the total value of

i mport during the period 1997-98 to 2000-2001

(up to 25.9.2000) was US $ 25,78,837 and the

total anount of technical service paid by the

respondents was US $ 2,58,000 thus the

| oadi ng factor was 10% and adj udi cati ng

authority was correct in directing the sane to be

added in the valuation of the goods inported.

(d) The Tribunal failed to appreciate that the

technical fee as nentioned above was paid not

only for post operative function but it was al so

for pre-operative function such as supply of

desi gn, drawi ng, fabrication draw ng, detailed

draw ng design for manufacture of dyes,

assenbly testing and alignment of feed etc. The

Tribunal failed to consider that the inports

made by the respondent were of finished goods

and conponent of different sizes of VSAT

Ant ennas do not require any post operative

function.

(e) The Tribunal failed to consider that the

respondent had not submitted any documentary

proof at any |level to substantiate their claim

that the value of the inported goods is nore

than the indigenously procured goods. The

i mpugned final order is silent on this crucia

poi nt while accepting the declared value as ful

commer ci al val ue

(f) The Tribunal failed to consider that the

respondent was under obligation to procure

conponents fromthe foreign col laborator or

fromMs Tata Advance Material Ltd. with

whom t he foreign collaborator Ms PC USA had

an agreement. Therefore, the technical fee,

admttedly paid, has definitely influenced the

price of the goods inported.

Qur attention was also drawn to the joint venture

agreenment entered into between the parties and the salient

features contained therein and in particul ar, the purpose of

agreenment between the parties, financial participation

Management, Cbligations of the first party and of 'the second

party, Marketing, Conpetition, voting and arbitration etc.
Per contra, M. Shyam Divan, |earned senior counse

appearing for the respondent drew our attention to the various

clauses in the technical service agreenent and submitted that

the Custons Department was of the view that the respondent

appeared to be a related person of the first party that is PC

USA in terns of Rules 2(2)(i) and 2(2)(iv) of the Rules andthat

as per Rule 4(3)(a) of the Rules where the buyer and seller

were related, the transaction value shall be accepted provided

that the circunstances of the sale of inported goods indicate

that the relationship did not influence the price. Hence,

according to themthe declared price could not be accepted as

transaction value. Therefore, the appellant started enquiries

in respect of the anpbunt of US $ 2,58,000 paid in two

instal mrents by the respondent PC USA. It was subnmitted that

as per Article 11 para 2.1 of the Technical Service Agreenent,

the respondent had to pay a sumof US $ 25000 per nonth to

Ms PC USA. The appellant sought clarification fromthe
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respondent on this aspect. It is useful to refer to the letter of
respondent dated 18.10.2000 that this fee was paid to the first
party for the follow ng considerations:

(a) free training, technical, nechanical and in the field of
el ectroni c comruni cation to PIPL, India staff;
(b) frequent visit of Ms PC USA's technical experts to

India to guide the PIPL staff and sol ve custoner

techni cal probl ens;

(c) supply of specialized fixtures free of cost for quality
assurance of the material fabricated in India;

(d) supply of electronic test gear free of cost for assenbly,
testing and alignment of feeds in India;

(e) desi gn draw ngs, fabrication draw ngs, assistance to

nodi fy design and fabrication drawings to suit the

material available in India;

(f) approval of products manufactured in India in the
initial stage;

(9) respond to day-to-day technical queries raised by Ms
PI PL, Indi'a and

(h) provi di ng detail design draw ngs for nmanufacture of

dyes in I'ndia for on-going indigenisation program and

future exports.

He further submitted that despite a categorical reply by

the respondent, which clearly shows that the technical fee of
US $ 2,58,000 was paid towards the operation of different type
to be perforned in India and has nothing to do with the price
of the inported goods, the original authority took the view that
the techni cal assistance provided by PC, USA to the

respondent is not nerely for marketing or management of

i mported goods but was essential for assenbly/production of
the end product by using .inported goods. It was further held
that the supply of electronic test gears and specialized fixtures
has been stated to be free of cost whereas the technical service
fee was paid for these itens also. ~ Further Ms PC USA and
Tata Advance Material Ltd., Bangal ore were having

col  aborati on agreenent and M's Tata Advance Material Ltd.

whi ch further shows indirect control over Ms PIPL I'ndia by
Ms PC USA. It was held by the original authority that the
anmount paid as technical service fee, being the consideration
for technical know how and was includible in the value of the
i mported goods in terns of Rule 9(1)(c) of the Rules. Since
according to the adjudicating authority no separate break-up
for consultation or training had been given by the respondent,
the appellant was | oaded to the inmport val ue worked out to
10% of the invoice value of the goods inported by the
respondent from M s PC USA

Aggri eved by the said order, the respondent fil ed appea

bef ore the Conmi ssioner of Custons(Appeals), New Del hi and
canvassed many subm ssions. However, it was held that the
respondent was under obligation to procure conponents only
fromthe foreign collaborator or from TAM. with whomthe
foreign coll aborator had an agreenment. Therefore, according
to the appellate authority, the relation between the two would
had definitely influenced the price of the inported goods.
Learned seni or counsel appearing for the respondent

invited our attention to the concluding portion of the order
passed by the CESTAT which has held in clear terns as

under :

"We have perused the records and considered the

subm ssi ons made by both sides. True, the authorities are
right in holding that transaction is between rel ated persons

i nasmuch as the inmporter is a joint venture in which the
foreign supplier is a partner. However, that by itself is no
ground to nmake addition to sale price. A perusal of the
service agreement makes it clear that its area of coverage is
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mai nl y manufacturing, design, know how specifications,

drawi ngs and all types of tooling equi pnrent etc. The

reference to raw materials is for assistance in sourcing of
supply. A sourcing assistance can be required only when

the sourcing is froma third party and not when it is from

one of the partners. It would be placing an artificial meaning
to assistance for sourcing, if sale to each other is also treated
as requiring assistance in sourcing i.e. locating the best
source or supply. W are of the view that such an artificia
nmeaning is not justified. There is no other material on

record to indicate that the sale price in the present case is
not a full commercial price. |In these circunstances, we are

of the opinion that the transaction value between the parties
cannot be treated as anything other than a comercial price.
Such a price conmends itself as assessable value. The

i mpugned order is not sustainable. Accordingly, it is set
aside and the appeal is allowed with consequential relief, if
any, to the appell ant.”

El aborati'ng his subm ssions, 1 earned seni or counse
appearing for the respondent, subnitted the follow ng points:
(a) that the order of CESTAT has taken into

consi deration and correctly interpreted the joint

venture agreenent;

(b) that the technical fee was only in respect of the
assi stance given by Ms PC USA i.e. the first

party in design and assenbly of antenna

systemin | ndia;

(c) that no evidence is brought on record to show
that value of inported finished goods does not

reflect the full comercial val ue;

(d) that the departrment did not bring any evidence
to controvert the contents of their letter dated

18. 10. 2000;

(e) that the procurenent of sone parts from TATA

Advance Material Ltd. had no bearing on the

price of the inported goods; and

(f) that the CESTAT has followed their earlier

j udgrent s.

Learned seni or counsel appearing for the respondent has

also invited our attention to the various findings rendered by
the Tribunal and of the CESTAT with reference to the

agreenment and ot her docunents.

We have given our careful consideration to the argunents
advanced by the | earned senior counsel appearing for the

appel  ant and countered by the | earned seni or counse

appearing for the respondent.

It was argued by the | earned senior counsel appearing for

the appellant that the CESTAT has interpreted only half of the
cl ause of control of foreign partner regarding the source of raw
material fromwhere the raw material was to be produced.
According to him the other half of the clause related to the
pricing details i.e. the price of procurenent has not been

di scussed nmuch | ess adj udi cat ed upon

The above submi ssion, in our view, is factually as well as

| egal | y untenabl e.

The CESTAT has in clear terms taken into consideration

the various clauses of the joint venture agreenment and came to
the correct conclusion that the service agreenent was mainly
manuf act uri ng, design, know how specifications, draw ngs

and all types of tooling equipnent etc. The reference to raw
materials is for assistance in sourcing of supply. A sourcing
assi stance can be required only when the sourcing is froma
third party and not when it is fromone of the partners. It
further held that it would be placing an artificial meaning to
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assi stance for sourcing i.e. locating the best source or supply.
Therefore, the CESTAT held in clear terms that such an
artificial meaning was not justified. Therefore, the contention
of the appellant that the CESTAT had only interpreted half of
the clause related to pricing detail is neither factually nor
| egal ly correct.

Learned seni or counsel appearing for the Depart nent

contended that the technical fee was paid not only for post
operative function but it was also for pre-operative function
such as supply of design, draw ng, fabrication draw ng,
detail ed drawi ng design for nmanufacture of dyes, assenbly
testing and alignment of feed etc. This subm ssion, in our
view, has no force. There is nothing in the joint venture
agreenment which may reveal that Ms PC USA has charged

any technical fee for any pre-operative function of the antenna
system There is no -denial of the fact that some of the
parts/conponents of the antenna system were being supplied

by Ms PC USA the price at which the said parts were

supplied at full comrercial value w thout having been

i nfl uenced by the joint venture agreenent.

(i) A -perusal of the joint venture agreenent woul d
clearly reveal that all the activities for which the

techni cal fee was being paid by the respondent

was for various functions which were to be

carried out in India. 1t is wong on the part of

the appellant to link the design, draw ng,

fabrication draw ng, manufacture of dyes,

assenbly testing and alignment of feed etc. wth

the inported parts being supplied by Ms PC

USA. The appellant has totally confused the

i ssue and has wongly linked the price of the

parts of antenna with that of the various

functions which lead to the

assenbl y/ manuf acture of conpl ete antenna for

which M's PC USA was to provide assistance to

the respondent - Company. There is nothing on

record to show that any technical fee was paid in

respect of the goods bei ng manuf actured and

supplied by PC USA to the respondent.

A perusal of the details given in the letter dated

18.10. 2000 and referred to in paras supra would clearly set
the whol e controversy at rest inasnmuch as there is nothing in
this break up or the various consideration which could |lead to
prove the department that the said technical fee related to the
price of the inported goods. |In our view, the Departmnent has
wongly interpreted these clauses and wongly attributed
design, draw ng, fabrication etc. to the inported goods
whereas a perusal of this break up clearly reveals that the
technical fee is in respect of the various jobs/consideration
which Ms PC USA was to performin respect of the

manuf acture of the antennas systemin India. It would also be
evident by the findings given by the |lower authorities and
various grounds raised by the appellant before this Court that
they are drawi ng unwarranted inferences and trying to relate
to the various activities which Ms PC USA was to performin
terns of the joint venture agreenent and trying to relate the
same to the inmported good. Such a course on the part of the
appel | ant cannot be count enanced.

Further the appellant in their appeal itself have adnmitted

at Para 2(c) about the scope of the services which Ms PC USA
was to provide to the respondent. A perusal of their own
appeal would reveal that there is nothing on record to show
that any technical fee was being charged in respect of the

i mported goods or pre-inport function. Therefore, various
contentions raised by the Department, in the present appeal
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are wholly devoid of any nerit.

This apart, the Departnent has not brought any evi dence

on record to show that the relationship between the

respondent and Ms PC USA has influenced the price or val ue

of the inmported goods. There is no evidence brought by the
appel l ant that their relationship did influence the price of the
i nported conponents.

It is settled |aw that the onus to prove that the decl ared
price did not reflect the true transaction value is always on the
Department. It is also a settled law that the Departnment is
bound to accept the transaction val ue entered between the two
parties. It is not the case of the Department that Ms PC USA
were exporting the identical goods to other inporters at higher
price and that the Department has not made any effort to

bring on record any evidence that identical or sinilar goods
were inported by other inporters at higher price. Therefore,
in view of the clear position of |aw about the acceptance of the
transaction val ue, the Custons authorities could not add the
techni cal 'know how fee in respect of the post-inportation
activities to the assessabl e value of the inported goods.

Qur attention was also drawn to Rule 9(1)(c) of the Rules

whi ch reads as under

"9. Cost and Services- (1) In determning the transaction

val ue, there shall be added to the price actually paid or
payabl e for the inported goods, -

(‘a) \ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\005

('b) \ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\005.

(c) royalities and licence fees related to the inported goods
that the buyer is required to pay, directly or indirectly, as a
condition of the sale of the goods being valued, to the extent
that such royalities and feesare not included in the price
actually paid or payable."

The original authority has ordered for |oading of their

val ue of the inports by 10%in terns of the said Rules which
provide that they shall be added to the price actually paid or
payabl e for the inmported goods royalities and |license fees

related to the inported goods that the buyer is required to pay
directly or indirectly, as a condition of the sale of 'the goods
bei ng valued, to the extent that such royalities and fees are

not included in the price actually paid or payable. However,

the respondent have proved beyond doubt that what they had

paid to Ms PC USA was not in respect of the value of the

i mported goods but the technical fee for post-inportation
operation.

The Department, in their grounds of appeal, before this

Court relied upon the provisions of Rules 2(2)(i) and 2(2)(ivV)
and al so Rules 4(3)(a) and 4(3)(b) of the Rules. For the sake of
conveni ence, the Rules on which the Departnent is relying

upon are reproduced herei nbel ow.

"Rule 2(2)(i) : they are officers or directors of one another’s
busi nesses;

Rul e 2(2)(ii)\005\005\005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\'005\ 005\ 005\ 005.
Rul e 2(2)(iii)\005\005\005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005
Rule 2(2)(iv) : any person directly or indirectly owns, controls
or holds 5 per cent or nore of the outstanding voting stock

or shares of both of them "

"Rule 4(3)(a) Where the buyer and seller are related, the
transaction val ue shall be accepted provided that the

exam nation of the circunstances of the sale of the inported
goods indicate that the relationship did not influence the
price.

Rule 4(3)(b) In a sale between rel ated persons, the
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transaction val ue shall be accepted, whenever the inporter
denonstrates that the declared val ue of the goods being

val ued, closely approximates to one of the foll ow ng val ues
ascertained at or about the sane tine \026

(1) the transaction value of identical goods, or of simlar
goods, in sales to unrelated buyers in India;
(ii) the deductive value for identical goods or simlar goods;

(iii) the conputed value for identical goods or simlar goods."

Even assuming for argunment’s sake that the respondent

and Ms PC USA are rel ated persons even in that case their
transaction value is to be accepted provided that the

exam nation of the circunstances of the sale of the inported
goods indicate that the relationship did not influence the price
and the inporter denonstrates that the declared value of the
goods being val ued, closely approximtes to the value for

i dentical 'goods or simlar goods. In the present case, a
perusal ~of the order-in-original would reveal that the | oading
was ordered interns of Rule 9(1)(c) of the Rules. There was
no challenge to the val ue declared by the respondent before

the Customs Authorities. There was also no finding in the
Order-in-original that the value was not increased with
Custom Val uati on Rules, 1988 read with Rules 2(2)(i), 2(2)(iv),
4(3)(a) and 4(3)(b).

However, in the grounds of appeal, it is not the case of

the Departrment that the value requires to be [oaded because

of the provisions of Rule 9(1)(c). But the Department is
treating the respondent and Ms PC USA as a rel ated person

and strai ghtaway i nvoked Rule 4(3)(a) or 4(3)(b).  The
Departnent, in our view, cannot adopt such a course unless it
is alleged that sonme evidence is brought on record that the
prices at which Ms PC USA had supplied the inported goods

to the respondent was not reflecting the correct transaction
value. Therefore, their appeal is contrary to the grounds on
which the original authority had ordered | oading of 'the
assessabl e value. The appellate authority also hel'd that the

| oading was required in view of rule 9(1)(c) of the Rules. The
appel l ate authority, in fact went beyond the scope of the

O der-in-Oiginal and gave findings which were contrary tothe
Order-in-original. He entered into the issue of share hol ding
and held that it was not a case which was covered by Rule
4(3)(a) and (b). Some of the findings rendered by the appellate
authority is unwarranted and that the first-appellate authority
coul d not have given unsubstantiated findings and coul d not
uphel d the order of the original authority on the ground
different fromthe findings of the adjudicating authority.
Therefore, viewed fromany angle, the appeal filed by the
Departnment is wholly m sconceived.

In the instant case, the appellant had reproduced the

contents of their letter dated 18.10.2000 wherein they had
brought on record the considerations for which they had paid
fee to Ms PC USA and had nothing to do with the inported
goods and M's PC USA was only supplying the parts of

antenna systens and not a conplete antenna. This letter has
been reproduced in the order of the Deputy Conm ssioner

However, he did not controvert the contentions raised by the
respondent before himbut went on to | oad the assessable

value by 10%in terns of rule 9(1)(c). Wen the respondent

had taken a categorical stand about the nature of technical fee
to be paid to Ms PC USA and it was clearly contended that it
was for post-inportation activity, it was obligatory on the part
of the original authority to have controverted the contents of
the said letter. He sinply ignored the same and went on to
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pass an adverse order. |In the appeal also, the Departnent
have accepted the sane. Therefore, in the absence of anything
brought on record contrary to the subm ssions of the
respondent, the nature of technical fee, it is not open for the
appellant to justify the |oading of 10%in the invoice val ue
ordered by the original authority.

We shall now consider the argunments advanced by

| earned counsel appearing for the respondent that the
procurenent of some parts fromMs Tata Advance Materia

Ltd. had no bearing on the price of the inported goods. 1In this
connection, we have perused the joint venture agreenent

whi ch woul d reveal that there is nothing in that agreenent

whi ch woul d put the respondent under obligation to procure
conponent fromthe foreign collaborator or fromMs Tata
Advance Material Ltd. with whomthe foreign collaborator had
an agreement. It has al ready been stated in paragraphs
supra that the respondent was procuring only one conponent
fromMs PC USA.~ Even if respondent was procuring certain
conponents from M s Tata Advance Material Ltd. that had no
bearing on the price/value of the inported goods. Ms Tata
Advance Material Ltd. were manufacturing the conponents

i ndi genously and had nothing to do with the inported
material. Further, the nmere fact that Ms PC USA had any
agreement with Ms Tata Advance Material Ltd. had not hing

to do with the price of the feed horn which was being supplied
by Ms PC USA to the respondent. Ms Tata Advance Materia
Ltd. were manufacturing some conponents i ndi genously,

nanmely, reflector and netal structure. Therefore, the
Department’s case that the technical fees had influenced the
price of the goods inported is factually incorrect and basel ess.
M. Shyam Di van, |earned senior counsel, cited sone
decisions. He also relied on two decisions cited by the
respondent before the CESTAT which are:

1. Dawwoo Motors India Ltd. vs.

Conmi ssi oner of Customs. New

Del hi , 2000(115) ELT 489 (T) and

2. NEG M con (India) Pvt. Ltd. vs.

Comm ssi oner of Custons, Chenna

\ 026 2004(170) ELT 29

We have perused these two judgnments.. |n these two

judgrments, it was clearly held that the technical know how fee
and service fee if paid by the inporter if it related to
manuf acture of wind turbine generator in India and service
thereof and not in respect of parts/conponents inported by
them - license fee not payable as a condition of sale of

i mported goods \026 License fee not satisfy the required
conditions under Rule 9(1)(c) of the Rules for being added to
the assessabl e value of the inported goods.

This apart, the Departnent has not advanced any

argunent as to how the Tribunal erred in follow ng their
earlier judgnents on the identical issue. Wen the |aw has
been | aid down by the CESTAT itself in a nunber of earlier
judgrments, it only followed the sane in the facts and

ci rcunst ances of the present case. Therefore, nowit is not
open for the Department to persuade this Court to reverse the
order which is based on the earlier judgnents of the CESTAT
wherein correct view has been taken by it.

He al so cited some judgnents on Rule 9(1)(c) of 1988

Rul es and on Section 14 of the Custons Act, 1962.

In Eicher Tractors Ltd. Haryana vs. Comm ssioner of

Custons, Mumbai, (2001) 1 SCC 315, this Court, in paragraph
6, held as under:

"6. Under the Act custons duty is chargeable on
goods. According to Section 14(1) of the Act, the assessnent
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of duty is to be nade on the value of the goods. The val ue

may be fixed by the Central Governemmt under Section

14(2). Where the value is not so fixed, the value has to be
det ermi ned under section 14(1). The value, according, to
Section 14(1), shall be deenmed to be the price at which such
or like goods are ordinarily sold, or offered for sale, for
delivery at the time and place of inportation- in the course of
i nternational trade. The word "ordinarily" necessarily inplies
the exclusion of "extraordinary" or "special" circunstances.
This is clarified by the I ast phrase in Section 14 which
descri bes an "ordinary" sale as one "where the seller and the
buyer have no interest in the business of each other and the
price is the sole consideration for the sal e\005". Subject to
these three conditions laid down in Section 14(1) of tine,

pl ace and absence of special circunstances, the price of

i mported goods is to be determi ned under Section 14(1-A) in
accordance with the Rules framed in this behal f."

I n Conmi ssioner of Customs, Munmbai vs. Bureau Veritas

& Ors. (2005) 3 SCC 265, this Court i'n paragraphs 17,18, 20
and 21 held as under:

"17. It is true that the Rules are franed under Section
14(1-A) and are subject to the conditions in Section 14(1).
Rule 4 is in fact directly relatable to Section 14(1). Both
Section 14(1) and Rule 4 provide that the price paid by an
i mporter to the vendor in the ordinary course of comerce
shall be taken to be the value in the absence of any of the
speci al circunstances indicated in Section 14(1) and
particularised in Rule 4(2).

18. Rule 4(1) speaks of the transactionval ue:

Utilization of the definite article indicates that what should
be accepted as the value for the purpose of assessnent to
custonms duty is the price actually paid for the particular
transaction, unless of course the price is unacceptable for
the reasons set out in Rule 4(2). ("Payable" in the context of
the | anguage of Rule 4(1) nust, therefore, be read as
referring to "the particular transaction" and payability in
respect of the transaction envi sages a situation where

payment of price may be deferred.

20. It is only when the transaction value under Rule 4

is rejected, that under Rule 3(ii) the value shall be

det erm ned by proceedi ng sequentially through Rules 5 to 8
of the Rules. Conversely, if the transaction value can be
det erm ned under Rule 4(1) and does not fall under any of
the exceptions in Rule 4(2), there is no question of
determ ni ng the val ue under the subsequent rules.

21. The scope for interference with findings recorded

by the Tribunal if it has kept in viewthe correct |ega
position, has been dealt with by this Court in nmany cases.
The position was illumnatingly stated by this Court in
Col I ector of Custons, Bonbay v. Swastic Wollens (P) Ltd.
and Ors, 1988 Supp SCC 796."

Learned counsel for the Departnment cited some

deci sions. However, the judgments cited by | earned counse
for the appellant are not applicable to the facts and
circunst ances of the case and are distinguishable on facts
and on | aw and t hose cases have been deci ded on the peculiar
facts of those cases.
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In the instant case, we have el aborately considered the
entire facts and circunstances of the case with reference to
the agreement entered into between the parties and al so

deci ded the case on the provisions of the Rules.

In our opinion, the various contentions raised by the
Departnent, in the present case, are wholly devoid of any
nerit. In the result, the appeal stands dism ssed. However,
there shall be no order as to costs.




