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This is an appeal under Section 23 of the Consumer
Protection Act, 1986 from an order dated 21st Novemnber, 2005
passed by the National Consuner D sputes Redressa
Conmi ssion, New Del'hi (for short 'the Conmmission’) in
Oiginal Petition No. 91 of 1999, dismssing the said petition
In order to appreciate the decision of the Conm ssion, the
facts of the case are briefly set —out hereinbel ow -

The appellant-firm dealing in textile goods, has its
showoomin the city of Coinbatore. It was covered by an
i nsurance policy with the New 1 ndia Assurance Conpany
Limted, respondent No.1l herein, and at the relevant tine had
an insurance cover for all the stock in trade of textile itens
and garnents. The said policy dated 11th March, 1997,
expressly covered danages to the said stock in trade that
m ght be caused due to riots, strike, malicious and terrori st
damage.

Fromthe materials on record, it appears that the
appel l ant-firm had been enjoying the benefit of loans 'fromthe
2nd respondent on the hypothecation of the stock in trade, the
val ue of which was not less than Rs.2 crores at any given point
of time. The furnitures, fixtures, fittings and gl ass pl ates of
the showoomwere separately insured with Ms. Nationa
| nsurance Conpany Limted.

Consequent upon a series of bonb blasts, which rocked
the city of Coinmbatore on 14th February, 1998, a group of
arnmed rioters are alleged to have | ooted the appellants’
show oom and set fire to it. According to the appellants, the
entire stock of goods was either |ooted or reduced to ashes.
The confl agration, which was of a communal nature, also saw
the house of the proprietary of the appellant-firmbeing
attacked by the rioters, causing her to flee with her famly

across the state border to Palghat in Kerala to save their |ives.

It appears that on the very next norning, a few officials of the
New | ndi a Assurance Conpany Limted along with their

surveyors, Ms. Asawa & Co., inspected the danage at the
appel l ants’ showoom However, it was only after the

comunal passions began to subside that the proprietrix of

the appellant-firmwas able to return to Coi mbatore on 17th
February, 1998 and to |odge a conplaint with the police
regarding the incident. The officials of the insurance conpany
took possession of the sal vaged stock and the sanme was kept

in the custody of their nominated surveyors, Ms. Asawa &

Co. In addition to the above, the insurance company al so

appoi nted one Ms. Standard Surveyors (P) Ltd. to survey the
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| oss. The said surveyors issued a questionnaire to the
appel  ants which was replied to by the appellants on 20th
March, 1998 giving details of the |oss suffered by them
together with various docunents.

VWiile the said formalities were proceedi ng, an
anonymous i nformati on was said to have been received by the
i nsurance conpany indicating that the appellants had
thensel ves taken away sone of the stock during the rioting.

On the basis of such information, an inquiry was ordered by
the respondent-insurance conpany by an investigator of Ms.
Vasu Associ ates. The appellants and/or their officers were not
associated with the said inquiry.

On 20th March, 1998, the appellant-firmlodged its claim
with the respondent-insurance conpany for paynent of
conpensation amunting to Rs.2.20 crores. It is the case of
the appel l ants that under the guise of ascertaining the correct
pi cture, the respondent i nsurance-conpany for one reason or
the other failedto settle the claim

In the nmeantine, at the instance of the Nationa
I nsurance Conpany, which had - insured the fixtures, fittings
and furnitures, Ms. Contec, Surveyors, Valuers and
Assessors, filed their final report on 9th June, 1998 on the
basi s whereof the National 1nsurance Conpany Ltd. approved
the claimof the appellant for Rs.Z20,43,605/-.

After the surveyors had submtted their report dated 11th
Sept enber, 1998, working out the damage at Rs.

1,02, 38, 738/ - excluding the stocks in-the two | evels of the
baserment, the respondent-insurance conpany wote to the
respondent - bank on 8th October, 1998 stating that the claim of
the appell ant-firm had been approved for the aforesaid

amount as assessed by the surveyors and the settlenent offer
was full and final. The respondent-insurance conpany al so

encl osed a cheque for a sumof Rs.1,02, 16, 173/- after

deducting a sum of Rs.22,565/- towards reinstatenent of the
sum insured fromthe date of loss till the date of expiry of
pol i cy. The bank responded by inform ng the respondent -

i nsurance conmpany on 9th Cctober, (1998, that the stocks

insured were for Rs. 2 crores and the average stock at any
point of time in the insured premses was nore than Rs. 2
crores. The respondent-bank requested the insurance

conpany to reconsider the claimof the appellant-firmin full to
enable it to reestablish its business. The appellants also wote
to the respondent-insurance conpany on 5th Novenber, 1998,
indicating as to how they were entitled to whole of the claim
and sought settlenment of the full claimto which they were
entitled. As there was no response fromthe respondent -

i nsurance conpany, the appellant-firmfiled a claimpetition
bef ore the Conm ssion on 16th March, 1999, inter alia,

praying for a direction upon the respondent-insurance

conpany to settle the balance of the claimof the appellants
for a sum of Rs.97,83,827/- and interest at the rate of 18 per
cent thereupon fromthe date of claim nanmely, 23rd March

1998, till realization. A further sum of Rs. 10,00, 000/- was
al so cl ai ned towards hardshi p and nmental agony caused to

the appellants due to deficiency of service on the part of the
respondent -i nsurance conpany.

The respondent-i nsurance conpany filed its witten
statenment relying upon the investigation report dated 15th
August, 1998, the surveyors report dated 11t h Septenber,

1998, and the statements of Nagarajan - the Cashier
Pankaj am and Si vasubramani am who were working in the

show oom of the appellant at the relevant tine as sales
persons. The appellant filed a rej oi nder statenent and the
2nd respondent bank also filed an affidavit dated 18th
Decenmber, 2003, supporting the case of the appellants. A
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further rejoinder dated 16th February, 2004, was filed on

behal f of the appellants on the basis of the survey report and
the letter of the National |nsurance Conpany accepting the
claimof the appellants in respect of the destroyed plate gl ass,
furnitures, fixtures and fittings.

After the filing of the affidavits of evidence on behalf of
the respective parties, the Conmm ssion by its Order dated 21st
Noverber, 2005, dismnissed the conplaint filed by the
appel l ant-firm upon holding that there was renote possibility
of the riotous nob having entered the 1st and 2nd | evel s of
basement as the only point of entry fromthe el evated ground
fl oor was bl ocked by fire, heat and snoke and particularly in
the absence of any lights in the basenent area.

It is against such order of rejection of the appellants’
claim that the instant appeal has been fil ed.

On behal f of the appellants, it was reiterated that the
entire showoom conprised of the two basenent |evels as al so
the ground fl oor | evel were ravaged by the mob of |ooters who
firstly entered into the ground floor and |looted all the articles
stored therein. The nob al so broke the plate glass w ndows
and doors which were at the ground floor level and |eading to
the first level of the basenent floors and entered through the
same to |l oot the basement levels as well. The entire situation
was such that it was not possible to pinpoint with any anpunt
of accuracy the exact time of the looting of the different |evels
of the showoom After the ground fl oor showoomwas set on
fire and snoke started pouring into the basenment |evels, the
enpl oyees of the show oom who were at the basenent |evels
rushed out through the staircase and escaped fromthe
show oom There was no way i n-which the frenzied nob of
| ooters could be prevented fromlooting the stock in trade
whi ch was kept in the entire show oom conprising of the
ground fl oor and the two basenent fl oors.

It is also the case of the appellants that the nob frenzy
was so violent that the proprietrix and her famly had to flee to
the nei ghbouring State of Kerala in-order to save their lives
and could return to Coi nbatore only after the comunal
passi ons had di ed down.

Sal es persons who were in the basenent |evels gave
statements corroborating the case made out on behal f~ of the
appel | ant s.

As agai nst the above, the stand taken on behal f of the
i nsurance conpany was that soon after the nob set fire to the
show oom on the ground floor, the police and fire fighting
personnel arrived at the scene and were present there up to
m d- ni ght on 14th February, 1998, and in their presence no
| ooting could have taken place. It was al so submitted that
there was no evidence of damage by fire in both the basenent
| evel s and there was al so no evidence of the stock in-the two
baserment |evels having been looted by the rioters on 14th
February, 1998. Consequently, the surveyors, who had been
assigned the task of making an assessment of the danage and
| oss on account of such mob attack on the appellants’
show oom and | ooting by the rioters, had not taken into
account the claimof the appellants with regard to the stock in

the two basenent levels. |In fact, the surveyors arrived at a
conclusion that the stock in the two basenent |evels had not
been | ooted on 14th February, 1998. 1In the surveyor’'s report,

it was indicated that there were no indications of the nob
having entered the two | evel s of basement and that the wooden
racks and gl ass shelves, as also the glass tops of the sales
counters were absolutely intact. It was also indicated that
once the nob had set fire to the el evated ground fl oor, nobody
coul d have entered the basenent |evels and that since fire in
the ground floor had been started a little after 4.00 P.M and
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the sanme was extingui shed at around m d-ni ght, nobody could
have entered the prem ses during this period when the
el evated ground fl oor was burni ng.

In view of the above, the surveyors only took into
consi derati on the danage caused to the stock in the el evated
ground fl oor |evel and the insurance company settled the
claimfor loss to the stock on the said basis.

Fromthe statenents of the sal es persons who were in the

two basenent levels, it was sought to be argued that no one
fromthe nob had entered the two levels of the basenent as

| ong as the enpl oyees were inside and it was doubtful as to
whet her after they left whether anyone could have entered the
two | evels of the basenent in view of the conditions prevailing
in the el evated ground fl oor

From the subm ssions made on behalf of the parties, it is
evident that in the wake of a series of bonmb blasts in the city
of Coi nbatore on 14th February, 1998, there was w de spread
unrest in the city of Coinbatore coupled with nmob frenzy,
arson and | ooting. ~Although, an attenpt has been nade on
behal f of the investigating agency to clinically examnine the
manner in-which the incident involving the appellants’ firm
had occurred, it is doubtful whether the incident which
occurred at the show oom of the appellants on 14th February,
1998 can be expl ained wi th such clinical precision as to when
exactly the sales persons in the two basenent |evels escaped
fromthe showoomthrough the el evated ground floor or when
the police and fire fighting personnel” arrived at the site and
when exactly the riotous nob took over the showoom The
statements of the sales persons clearly indicate that when they
were fleeing the showoomthey saw the nob trying to break
through the plate-glass doors and wi ndows | eading to the first
| evel of the two basement fl oors. There is also no denial of the
fact that the said plate-glass doors and windows were in fact
broken and for which insurance coverage was paid by the
Nati onal |nsurance Conpany on the basis of a report
submitted by Ms. Contec, Surveyors, Valuers and Assessors.

The report submtted by the investigators, Ms. Vasu
Associ ates, proceeds to a |arge extent on surm ses ‘and the
conclusion ultimately arrived at by them which reads as
foll ows does not inspire much confidence: -

"The owners thensel ves claimlooting, because
they did not find some of the textile goods after
the incident, but they have no material to
strengthen their claimby way of supplying us
with substantial evidence which are

unassail able. In the absence of substantia

evi dence they themnmselves are not for sure, it
was | ooting. Fromwhat we have seen and

heard, we are also of the opinion that, there
could not have been looting at all. Surveyors
are also convinced and therefore, they are not
also inclined to assess the | oss"

As will be evident fromthe above, it will appear that the
af oresai d conclusion was arrived at by adopting a negative
approach. The investigators reached the aforesaid conclusion
nerely by stating that the appellants had no material to
strengthen their claimby providing unassail abl e evi dence of
| ooting. Such an approach cannot be supported since apart
fromclaimng that the goods in the show oom had been | ooted
and the attendant circunstances, the appellants were not in a
position to supply any further evidence.

That there was comunal unrest in the city of
Coi mbatore on the date in question is not denied. That the
nob attacked and set fire to the showoom of the appellants is
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al so an established fact. That the showoomwas attacked by

a frenzied nmob, which set fire to the el evated ground fl oor of
the showoom and indulged in looting, is also established. At
exactly what point of time the nob may have entered into the
two basenent levels is difficult to determine in the prevailing
circunmstances and it is quite possible that the |ooting had
taken place before the police and the fire fighting personne
arrived at the site.

There is nothing on record to indicate that the stock in
trade had been renoved from basenent levels in anticipation
of any such rioting. On the other hand, the bank has clearly
supported the case of the appellants by informng the
i nsurance conpany that the stock insured was for Rs.2 crores
and the average stock at any point of time in the insured
prem ses was nore than Rs. 2 crores and the bank requested
the insurance conpany to re-consider the claimof the
appel lant-firm

Al t hough, M s.” Vasu Associ ates were engaged on a
suspi cion that the appellants had thensel ves transported
part of thhe goods fromthe showoom there is no real evidence
i n support thereof.

In our view, the appellants had discharged the initia
burden regardi ng destruction, damage of the show oom and
the stocks therein by fire and riot in support of the claim
under the insurance policy and it was for the insurance
conpany to disprove /such claim wth evidence, if any. |In our
vi ew, the insurance conpany, despite the report of the
i nvestigator, failed to establish that the claimof the appellants
was not justified and was not covered by the policy of
i nsur ance.

I nasnmuch as, the insurance conpany was within its
rights to cause an inquiry into the incident and it approved
the appellants’ claimof Rs.1,02,38,738/- based on the report
of the investigator, we are unable to agree with the submi ssion
made on behal f of the appellants that apart fromthe actua
claim the appellants are also entitled to paynent of
conpensati on towards hardshi p, nental agony and
har assment .

We, therefore, allow the appeal and direct the
respondent -i nsurance conpany to pay to the appellants the
bal ance amount of Rs.97,83,827/- together with interest at
the rate of 9% per annumfromthe date of the claimtill
paynment. Such paynent is to be made within a nmonth from
dat e.

There will be no order as to costs.




