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S.B. SINHA, J :

Leave granted in SLPs.

Two cheques dated 23.6.2001 and 30.6.2001 for a sumof Rs.
1, 24,406/ - each were issued in favour of the Respondent allegedly on behalf
of a conpany known as Karnataka News Net (Bangal ore) Ltd. The
Appel l ants herein were not directors of the said conmpany at the materia
time. Two conplaint petitions were filed by the Respondent herein before
the Addl. Chief Metropolitan Magi strate, Bangal ore wherein Appellants
were described as Accused Nos. 6 and 8. In the said conplaint petitions, it
was categorically stated that the conpany which had been dealing with
i mparting of conputer education in rural areas represented by its Managi ng
Di rector, Chairnman, Vice-Chairman and other Directors borrowed a sum of
Rs. 2,25,000/- fromthe Respondent on an interest of 24% per annum
Towar ds payment of the said | oan, the accused had issued two cheques on
23.6. 2001 and 30.6.2001 for a sumof Rs. 1,24,406/- each which upon being
presented were di shonoured as the conpany did not have sufficient fund. |In
the conplaint petition, it was averred:

"7) The conpl ai nant subnmits that the accused
persons have failed to clear the liability. The
accused being Conpany and all the directors are
responsi ble for the clearance of liability under
Section 141 of the N.I. Act and the acts and deeds
of the accused persons is puni shabl e under Section
138 of N.I. Act."

In support of the said conplaint petition, one Ravidraradya, son of the
conplainant filed a sworn affidavit stating:

"\ 005The accused No. 2 is the MD. and others are
Chai rman and partners. The accused- conpany
towards repaynent of the |oan, issued a cheque in
favour of the conplainant. The MD. signed and

i ssued the cheque dated 23.6.2001 for Rs.

1, 24,406/ - on the account naintai ned by the
conpany. On presentation of the said cheque to
the Bank for collection, the sane was returned on
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30.6.2001 as insufficient funds. Notice dated
12.7.2001 was issued through Advocate to the
accused was served on 13.7.2001. The case was
filed on 27.8.2001\ 005"

Processes were directed to be issued on the said staterment for alleged
conmi ssion of an offence under Section 138 of the Negotiable Instrunents
Act .

Appel l ants herein filed an application under Section 482 of the Code
of Crimnal Procedure praying for quashing of the processes issued agai nst
themin the said proceedings.

The High Court by reason of the inpugned judgnent dism ssed the
sai d application stating:

"3) The material on record prima facie disclose
that these petitioners were Directors on the date of
the offence i.e. on30.7.2003. " The question as to
whet her t'hese petitioners were involved in day to
day affairs of the business of the conpany is to be
deci ded based on the material on record collected
during the course of trial.”

Section 138 of ‘the Negotiable Instrunents Act provides that where a
cheque drawn by a person is returned by the bank unpaid on the grounds
specified therein, the person who had drawn the said cheque shall be deened
to have committed an offence thereunder. Section 139 provides for a
presunmption in favour of a hol der of a negotiable instrunent. Section 141 of
the Act provides for offences by a conpany. ~Sub-section (1) of Section 141
reads as under:

"141. O fences by conpanies.\027(1) If the person
comm tting an of fence under section 138 is a
conpany, every person who, at the tine'the

of fence was commtted, was in charge of, and was
responsi ble to, the conpany for the conduct of the
busi ness of the conpany, as well ‘as the conpany,
shal |l be deemed to be guilty of the offence and
shall be liable to be proceeded against and

puni shed accordingly:

Provi ded that nothing contained in this sub-section
shal | render any person |iable to punishnent if he
proves that the of fence was comitted without his
know edge, or that he had exercised all due
diligence to prevent the commi ssion of such

of f ence.

Provi ded further that where a person is noninated
as a Director of a conmpany by virtue of his hol ding
any office or enploynent in the Centra

Government or State Governnent or a financial
corporation owned or controlled by the Centra
Governnent or the State Governnent, as the case

may be, he shall not be liable for-prosecution
under this Chapter."

A bare perusal of the conplaint petitions denonstrates that the
statutory requirenents contained in Section 141 of the Negotiable
I nstrunents Act had not been conplied with. It nmay be true that it is not
necessary for the conplainant to specifically reproduce the wordi ngs of the
section but what is required is a clear statenent of fact so as to enable the
court to arrive at a prima facie opinion that the accused are vicariously
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liable. Section 141 raises a legal fiction. By reason of the said provision, a
person al though is not personally liable for conm ssion of such an offence

woul d be vicariously liable therefor. Such vicarious liability can be inferred
so far as a conpany regi stered or incorporated under the Conpani es Act,

1956 is concerned only if the requisite statements, which are required to be
averred in the conplaint petition, are made so as to make the accused therein
vicariously liable for the offence conmtted by the conpany. Before a

person can be nade vicariously liable, strict conpliance of the statutory

requi rements would be insisted. Not only the avernments nade in paragraph

7 of the conplaint petitions does not neet the said statutory requirenents,

the sworn statement of the witness made by the son of Respondent herein,

does not contain any statement that Appellants were in charge of the

busi ness of the conpany. In a case where the court is required to issue
sunmons whi ch woul d put the accused to sone sort of harassnent, the court
shoul d insist strict conpliance of the statutory requirenents. 1In terns of

Section 200 of the Code of Crimnal procedure, the conplainant is bound to
make statenents on-oath as to how the of fence has been conmtted and how

the accused persons are responsible therefor. |In the event, ultimately, the
prosecution is found to be frivol ous or otherwise mala fide, the court may
direct registration of case against the conplainant for mala fide prosecution
of the accused. The accused would also be entitled to file a suit for
danmages. The rel evant provisions of the Code of Criminal Procedure are
required to be construed fromthe aforenentioned point of view.

This Court i n Monaben Ketanbhai Shah and Anot her v. State of
Gujarat and QGthers [(2004) 7 SCC 15] held as under:

"From the above, it is evident that in the conplaint
there are no averments agai nst the appellants

except stating in the title that they are partners of
the firm Learned counsel for the respondent
conpl ai nants contended that a copy of the
partnership deed was also filed whi ch woul d show
that the appellants were active in-the business. No
such docunent was filed with the conplaint or

made part thereof. The filing of the partnership
deed later is of no consequence for determ ning the
point in issue. Section 141 does not nmke al
partners liable for the of fence. The crinina
liability has been fastened on those who, at the
time of the comm ssion of the offence, were in
charge of and were responsible to the firmfor the
conduct of the business of the firm These may be

sl eeping partners who are not required to take any
part in the business of the firm they may be | adies
and others who may not know anythi ng about the

busi ness of the firm The primary responsibility is
on the conpl ai nant to make necessary avernents

in the conplaint so as to nake the accused
vicariously liable. For fastening the crinmna
liability, there is no presunption that every partner
knows about the transaction. The obligation of the
appel l ants to prove that at the time the offence was
conmitted they were not in charge of and were not
responsible to the firmfor the conduct of the

busi ness of the firm would arise only when first
the conpl ai nant nakes necessary avernments in the
conpl ai nt and establishes that fact. The present
case is of total absence of requisite averments in
the conplaint."

Yet again in Katta Sujatha (Sm) v. Fertilizers & Chemicals
Travancore Ltd. and Another [(2002) 7 SCC 655] it was hel d:
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"\ 005However, one thing is clear that the appellant
was in no way involved in any of the transactions
referred to in the conplaint and it was not stated
that she was in charge of the business and was
responsi ble for the conduct of the business of the
firmin terns of Section 141 of the Act nor was
there any other allegation nade agai nst the
appel l ant that she had connived with any other
partner in the matter of issue of cheque\ 005"

[See also KP.G Nair v. Jindal Menthol India Ltd., (2001) 10 SCC
218]

The question has been set at rest by a Three-Judge Bench of this Court
in S MS. Pharnmaceuticals Ltd. v. Neeta Bhalla and Another [(2005) 8 SCC
89] wherein the | aw has been laid down in the follow ng terns:

“In view of the above discussion, our answers to
the questions posed in the reference are as under
(a) It is necessary to specifically aver in a
conpl ai nt under Section 141 that at the time the
of fence was comitted, the person accused was in
charge of, and responsi ble for the conduct of

busi ness of the conpany. This avernment is an
essential requirenent’ of Section 141 and has to be
made in a conplaint. Wthout this avernment being
made in a conplaint, the requirements of Section
141 cannot be said to be satisfied.

(b) The answer to the question posed in sub-para
(b) has to be in the negative. Merely being a
director of a conpany is not sufficient to nmake the
person |iabl e under Section 141 of the Act. A
director in a conpany cannot be deened to be in
charge of and responsible to the conpany for the
conduct of its business. The requirenent of Section
141 is that the person sought to be nade |iable
shoul d be in charge of and responsible for the
conduct of the business of the conmpany at the
relevant tinme. This has to be averred as a fact as
there is no deermed liability of a director in such
cases."

As the law laid down in the aforenentioned decisions are clearly
attracted in the instant case, we are of the opinion that the i'npugned
judgnents cannot be sustained which are set aside accordingly and the
processes issued by the court of the Addl. Chief Metropolitan Magistrate,
Bangal ore agai nst Appel |l ants herein are quashed. . The appeals are, thus,
al | oned.




