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Appel I ants who were the enpl oyees of Futwah Phul warisharif
Granya Vidyut Sahakari Samti Ltd., a co-operative society under
i quidation, have challenged the order dated 30.9.2002 passed by the
Pat na Hi gh Court, dismssing their appeal (L.P.A No.1030/2002)
agai nst the order dated 24.2.2002 passed by a Single Judge rejecting
their wit petitions.

2. Prior to 1976, Bihar State Electricity Board (for short, 'the
Board’) was supplying electricity to the rural areas surround|ng Pat na.
In the year 1976, the Bi har CGovernment, the Board and Rura

El ectrification Corporation brought into exi stence a society registered
under the Bi har Co-operative Societies Act, known as the ’'Futwah -
Phul wari sharif Granmya Vidyut Sahakari Samti Ltd. (for short 'the
Society’) to inplement a REC Schene for better distribution of
electricity to rural areas. The state governnent granted a licence
dated 24.8.1976 to the society, under section 3 of the Indian
Electricity Act, 1910 (' Act’ for short) to supply electricity to the Futwah
and Phulwari Sharif Blocks, for a period of 20 years, with options to
the licencee to extend the period of |icence.

3. By letter dated 23.4.1993, the Board recomended to the State
Covernment, to revoke the licence granted to the Society and mnerge

the Society with the Board, assigning three reasons : (i) The purpose
for which the Society was created no |onger existed. (ii) The Society
was drawing electricity fromnultiple points in the Board s distribution
network, making it difficult to ascertain the actual quantity of
electricity drawn by the Society. (iii) The financial position and
managenment of the Society was in a very bad shape and huge arrears

were due fromthe Society to the Board, in spite of Board supplying it
to the Society at 7 paise per unit (as against the Board s cost price of
90 to 115 paise per unit).

4, The State CGovernnent, after considering the matter, issued a
notification dated 25.4.1995, in exercise of its power under sections 4
and 5 of the Act revoking the |licence dated 24.8.1976 granted to the
Society. The State CGovernnent al so constituted a Committee to

eval uate the assets of the society which had to be transferred to the
Board. The Conmittee was also required to consider whether it would

be useful for the Board to absorb sone of the enpl oyees of the

Society. At a Meeting held on 18.9.1995 (as per Mnutes drawn up on

10. 11.1995), the said Comrmittee made the foll owi ng suggestions :
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(a) The Soci ety should be |iquidated in view of the cancellation
of the |icence;

(b) The Liquidator of the Society should realize the amunts
due to the Society and also invite clains fromcreditors of
the Society for settlenent of clains;

(c) The anmounts due in regard to the electricity supplied up to
the date of cancellation (25.4.1995) should be credited to

the Society, and the amounts due for electricity supplied
thereafter should be received by the Board,;

(d) The accounts relating to the income and expenditure of the
Soci ety and the Board be nai ntai ned separately, fromthe

date of cancellation of |licence, so that they could settle the
accounts between them and

(e) The Board shoul d consider taking work fromthe
enpl oyees of the society and pay salary to them The

Board may al so consi der absorbing the eligible enpl oyees
of the Society after exami ning whether they were qualified
for the posts and were dul y appoi nted and whet her their
pay-fixation has been properly done.

5. The State CGovernnment by letter dated 2.1.1996 requested the
Board to inplenment the suggestion of the Committee relating to the

enpl oyees of the society that the Board shoul d take work fromthe

enpl oyees of the society and pay their salaries, and also consider the
absorption of eligible enpl oyees. Sone assurance was also held out in
1996 on the floor of the Legislature that the Board will be persuaded
to take over the undertaking of the society with its enpl oyees.

However, thereafter, the State CGovernment took a decision that the
assets and liabilities of the society should be transferred to the Board,
but not the services of the enployees of the Society. The said decision
was conmuni cated by the Secretary, Energy Department to the

Secretary, Cooperative Departnent ‘and the Board, by letter dated
24.2.1997.

6. In view of the rejection of the proposal for absorption of services
of enpl oyees of the Society by the Board, several representations

were sent by the Administrator of the Society to the State governnent
to absorb the services of the enployees of the society. The
Admi ni strator of the Society also furnished a |ist of enployees of the
Society with particulars of designations and educati onal and technica
qualifications to the State Governnent. The nunber of enployees is

225 ranging fromEngineers to Class |1V enpl oyees. The said |ist was
forwarded by the State Governnent to the Board on 14.7.1999 with a
request to ascertain the existing vacancies in the Board. There were
sonme nore correspondence relating to the suggestions from various
quarters, for absorption of the suitable and fit enpl oyees of the

Soci ety by the Board.

7. But the Board did not absorb the services of the enployees of
the Society. Therefore, the enployees of the society (appellants) filed
CWIC Nos. 1503 of 2000 and 14394 of 2001 seeking a direction to the
Board to absorb themin equivalent posts with continuity of service

and also pay their arrears of salaries, allowances and ot her dues. They
contended that they had a right, both in law and in equity, as also a
"legitimte expectation’ to be absorbed into the services of the Board,
for the followi ng reasons :

a) The Conmittee constituted by the State Governnent had
reconmended that the Board should take work fromthe
enpl oyees of the society and ultinmately absorb them
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b) The enpl oyees of the society have a 'legitinate expectation
that they should be absorbed by the Board for the follow ng

reasons :

(1) Initially several private conpanies were generating and

distributing electricity in the State. Wen the Board was
constituted, the undertakings of all those private
conpani es were taken over and their enpl oyees were

all absorbed in the services of the Board.

(ii) VWhenever the undertaking of any conpany or
institution was taken over by any statutory body or
corporation, the services of enployees of such
undertaking are also nornally taken over.

(iii) When an ’undertaking’ is purchased, in the absence of
an intention to the contrary, all the assets and

liabilities, as also the services of all enployees are
transferred to the purchaser and therefore the Board

cannot refuse to absorb them

(iv) VWhen certain departnents were abolished by the State
of Bihar, this Court and the H gh Court had passed

several orders directing absorption of the retrenched

enpl oyees in other departnents of the state

gover nnent .

(v) The society was constituted by the Board and the state
governnment to discharge the functions which were

earlier being carried on by the Board. The |licence

granted to the society to distribute electricity was
subsequently revoked on the reconmendati on of the

Board. The Board has expressed its readiness to take

over the undertaking of the Society. The Board has in

fact taken over the assets of the Society and

di scharging the functions of the society wthout any
interruption, on revocation of the Society's |icence on

25. 4. 1995.

(vi) The Board had extracted some work fromthe

enpl oyees of the society from 25.4.1995 till My, 1996.

c) There are | arge nunber of vacancies in the Board in various

cat egories of posts and there would be no difficulty for
absorption of their services by the Board.

d) Al the enpl oyees of the society have crossed the naxinmum age
limt for seeking fresh enploynent and if they were not
absorbed by the Board, they will be deprived of their l|ivelihood.

e) The society was an instrunmentality of the State Government and
the Board, and answered the definition of "State’ w thin the

nmeani ng of that expression in Article 12 of the Constitution of

I ndi a. When the undertakings of such instrunentality of the

state was taken over by another instrunentality of the State,
"fairness in action’ which is one of the hallmarks of a ' State’
require that the rights of the enpl oyees are protected by

providing for their absorption in an appropriate nmanner

The State CGovernnment, in its counter, while denying the claimof the
wit petitioners, however, admtted that in August, 2001, it had taken

a decision that when the prohibition against recruitnment in the Board is
lifted and appointnents are made in future, preference should be
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given to the eligible enployees of the society if necessary by granting
rel axation of the age limt.

8. A learned single Judge of the H gh Court rejected the said
contentions and consequently, dism ssed the wit petitions by order
dated 24.2.2002. He held

(i) The state governnment had not given any specific direction to
the Board to absorb the services of the enpl oyees of the society.
Any deci sion taken by the state government that as and when

prohi bition against recruitment was |ifted and appoi ntnents were to
be made, the Board should give preference to the eligible

enpl oyees of the society, was not by itself a direction to the Board.
At all events, having regard to section 78A of the Electricity
(Supply) Act, 1948 the State CGovernnment can issue direction only

in regard to matters of policy, but could not issue a direction to
appoi nt or absorb any enpl oyee of the society in its service as that
woul d armount to encroachnent of Board' s power under section 15

of the Act -- vide Rakesh Ranjan Verma vs. State of Bihar [1992
Suppl . (2) SCC 343].

(ii) Even if the society was to be considered as an
instrumentality of the State, that would not assist the appellants to
contend that the society was an extension of the Board, nor cast

any obligation on the Board to absorb the enpl oyees of the society.
When the |licence granted under section 3 of the Act was revoked

and the undertaking of the Society (licencee) was agreed to be
purchased by Board, the provisions of the Act governed the natter
and those provisions did not enabl e the appellants to clai many

ri ght of being absorbed in the services of the Board.

(iii) The fact that the Board took over the undertakings of the
private conpani es which were generating and distributing electrica
power till then, along with the services of the enpl oyees of such
private undertaki ngs, did not have any rel evance to the appellants’
claimfor absorption. The undertakings and services of enpl oyees

of the erstwhile |icencees were taken over several decades ago

when the Board was constituted and when the Board was financially
and administratively in a conpletely different position. As the
financial position of the Board was presently precarious due'to
various circunstances, in particular, setting up of Jharkhand State
Electricity Board foll owi ng the reorgani zation of the state of Bihar
and as the Board itself was considering retrenchnent of |arge
nunber of its existing enployees, it cannot be conpelled to take
over the services of the enployees of the society in the absence of
any legal right in the appellants.

(iv) It could not direct absorption on equitable grounds. Any

equi tabl e consi deration of the claimof the appellants cannot i gnore
the financial position of the Board, howsoever synpathetically the
court may view the plight of the appellants. The state governnent,
being interested in the welfare of the enpl oyees of the society had
consi dered several alternatives to rehabilitate the enpl oyees of 'the
Society. In the course of exploring the various alternatives,

i nformati on was sought by the Governnent, views were expressed

and assurances were nade on the floor of the House, to explore

the possibility of the Board absorbing the services of the enpl oyees
of the society. But that did not create any right in the enpl oyees of
the society to seek enploynent fromthe Board. In the absence of

any specific decision by the Board or assurance by the Board to
absorb the services of the appellants, the principle of "legitimte
expectation’” was not attracted.

(v) Having regard to Section 7 and 7A of the Act, when the
undertaki ng of a licensee was purchased by the Board, there was
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no obligation on the part of the Board to absorb the enpl oyees of
the erstwhile |icensee.

9. The Letters Patent Appeal filed by the appellants against the said
deci sion of the |earned single Judge was di snm ssed by a Division Bench

by a brief order dated 30.9.2002, both on the ground of limtation and

on nerits, thereby affirmng the decision of the |earned single judge.

The said order is challenged in this appeal. On the contentions urged,

the follow ng question arises for our consideration :-

VWet her there is any obligation on the part of the Board -
ei ther contractual or statutory, or on equitable
consi derations-to absorb the services of the appellants?

Contractual Obligation :

10. The licence granted to the society under section 3 of the Indian

El ectricity Act, 1910 was revoked by the State Governnent on

25.4.1995. It is no doubt true that on such revocation, the Board took
over the entire activities of the society relating to distribution of power
to the licensed areas. The Board al so gave its concurrence to purchase

the undertaking of the society. But the Board neither entered into any
contract with the society, nor gave any assurance to the Society or its
enpl oyees to absorb the enpl oyees of the society into its service.
Therefore, obviously, there is no contractual obligation on the part of

the Board to absorb the services of the appellants.

Statutory Obligation :

11. Section 3 of the Act dealt with grant of licence by the State
CGovernmet to any person to supply energy in any specified area.
Section 4 dealt with revocation of such |icences. The provisions that
woul d have effect when a |icence was revoked, were listed in section
5. Section 6 gave the option to the Electricity Board and the State
CGovernment to purchase the undertaking of a licensee, in the

ci rcunst ances nentioned therein. Section 7 provided for vesting of the
undertaki ng of the |licensee sold to a purchaser under section 5 or 6.
Section 7A provided for determi nation of the purchase price. None of
these provisions of the Act required the purchaser of the undertaking
to take over the services of the enployees of the Society. The
appel l ants have not been able to show any other statutory provision
which entitles themto seek absorption by the Board. Hence, there is
no statutory obligation to absorb theminto Board' s service.

Equi t abl e consi derations :

12. Real i sing that the appellants had no contractual or statutory
right, learned counsel for the appellants sought to derive support for
the claimon equitable considerations, by placing reliance on an

amal gam of the principles relating to |legitimte expectation, fairness
in action and natural justice, reiterating the contentions urged before
the Hi gh Court.

13. It may be true that when the Board took over the undertakings

of the erstwhile private |icencees several decades ago, it also took over
the services of the enployees of such private licensees. It is also
possible that this Court in exercise of its jurisdiction under Article 142,
on the facts of a given case, m ght have directed that the persons,

whose services had been term nated on account of closure of an
instrunentality of the State, be continued in the service of

CGovernment Departnents or other Governnent Corporations. It may

also be true that certain enactnents providing for transfer of
undert aki ngs i n pursuance of nationalization or otherw se, had al so

provi ded for continuation/transfer of the services of the enpl oyees of
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the undertakings to the transferee. But these do not attract the
principle of '"legitimte expectation’

14. VWhat is legitimate expectation? Goviously, it is not a |legal right.
It is an expectation of a benefit, relief or renedy, that may ordinarily
flow froma prom se or established practice. The term’ established
practice’ refers to a regular, consistent predictable and certain

conduct, process or activity of the decision-nmaking authority. The
expectation should be legitinate, that is, reasonable, |ogical and valid.
Any expectation which is based on sporadic or casual or random acts,

or which is unreasonable, illogical or invalid cannot be a legitimte
expectation. Not being a right, it is not enforceable as such. It is a
concept fashioned by courts, for judicial review of adm nistrative

action. It is procedural in character based on the requirenment of a

hi gher degree of fairness in.adnministrative action, as a consequence of
the promi se made, or practice established. In short, a person can be

said to have a 'legitinate expectation’ of a particular treatment, if any
representation or promise is made by an authority, either expressly or
inmpliedly, or if the regular and consistent past practice of the authority
gi ves roomfor such expectation in the normal course. As a ground for
relief, the efficacy of the doctrine'is rather weak as its slot is just

above 'fairness in action’ but far bel ow ’'prom ssory estoppel’. It nmay
only entitle an expectant : (a) to an opportunity to show cause before
the expectation is dashed; or (b) to an explanation as to the cause for
denial. In appropriate cases, courts nmay grant a direction requiring the

Authority to follow the prom sed procedure or established practice. A
legitimate expectation, even when nade out, does not always entitle

the expectant to a relief. Public interest, change in policy, conduct of
the expectant or any other valid or bonafide reason given by the

deci si on-maker, may be sufficient to negative the 'legitimte
expectation’.

The doctrine of legitinmate expectati on based on established practice
(as contrasted fromlegitimte expectation based on a prom se), can

be i nvoked only by soneone who has dealings or transactions or
negotiations with an authority, on which such established practice has
a bearing, or by sonmeone who has a recognized |egal relationship with
the authority. A total stranger unconnected with the authority or a
person who had no previous dealings with the authority and who has

not entered into any transaction or negotiations with the authority,
cannot invoke the doctrine of |legitimte expectation, nerely on the
ground that the authority has a general obligation to act fairly.

15. In Union of India v. H ndustan Devel oprment Corporation [1993
(3) SCC 499], this Court explained the nature and scope of the
doctrine of "legitimte expectation’ thus :

"For | egal purposes, the expectation cannot be the
same as anticipation. It is different froma wi sh, “a
desire or a hope nor can it anmount to a claimor
demand on the ground of a right. However earnest
and sincere a wish, a desire or a hope may be and
however confidently one may | ook to themto be
fulfilled, they by thensel ves cannot anount to an
assertabl e expectation and a nere di sappoi nt ment
does not attract |egal consequences. A pious hope
even leading to a noral obligation cannot anmount to
a legitimate expectation. The |egitimcy of an
expectation can be inferred only if it is founded
on the sanction of |aw or customor an
establ i shed procedure followed in regular and
natural sequence. Again it is distinguishable
froma genui ne expectation. Such expectation
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should be justifiably legitinmte and protectable.
Every such |l egitimte expectation does not by
itself fructify into a right and therefore it does
not anopunt to a right in the conventiona

sense. "

[ Enphasi s suppl i ed]

This Court al so expl ained the renedies flowi ng by applying the
principle of legitimte expectation

"\005 it is generally agreed that |legitimte expectation gives
the applicant sufficient |ocus standi for judicial review and
that the doctrine of legitinate expectation is to be confined
nostly to right of a fair hearing before a decision which
results in negativing a prom se or wthdraw ng an

undertaking is taken. The doctrine does not give scope to
claimrelief straightaway fromthe admnistrative
authoriti'esas no crystallized right as such is involved. The
protection of such |egitinmte expectation does not require
the fulfillnment of the expectati on where an overriding

public interest requires otherw se. In other words where a
person’s legitimte expectation is not fulfilled by taking a
particul ar decision then deci sion-naker should justify the
deni al of such expectation by showi ng sone overriding

public interest. Therefore even if substantive protection of
such expectation is contenplated that does not grant an
absolute right to a particular person. It sinply ensures the
ci rcunstances in which that expectation may be deni ed or
restricted. A case of legitimte expectation would

ari se when a body by representation or by past

practice aroused expectation which it woul d be

within its powers to fulfil. The protection is linmted to
that extent and a judicial review can be within those limts.
But as discussed above a person who-bases his claimon

the doctrine of legitimte expectation, in the first instance,
nmust satisfy that there is a foundation and thus has | ocus
standi to nmake such a claim In considering the sane

several factors which give rise to such |legitimate
expectati on nust be present. The deci sion taken by the
authority nust be found to be arbitrary, unreasonabl e and

not taken in public interest. If it is a question of policy,
even by way of change of old policy, the courts cannot
interfere with a decision. In a given case whether there are
such facts and circunmstances giving rise to a legitimte
expectation, it would primarily be a question of fact. If
these tests are satisfied and if the court is satisfied that a
case of legitimte expectation is nmade out then the next
guesti on woul d be whether failure to give an opportunity of
hearing before the decision affecting such legitinate
expectation is taken, has resulted in failure of justice and
whet her on that ground the decision should be quashed. 'If
that be so then what should be the relief is again a matter
whi ch depends on several factors." (enphasis supplied).

16. In Punjab Comunication Ltd. v. Union of India - 1999 (4) SCC
727, this Court observed

"The principle of legitimte expectation is still at a
stage of evolution. The principle is at the root of the rule of
law and requires regularity, predictability and certainty in
the CGovernments dealings with the public\005 The procedura
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part of it relates to a representation that a hearing or other
appropriate procedure will be afforded before the decision
i s made."

"However, the nore inportant aspect is whether the
deci si on maker can sustain the change in policy by resort
to Wednesbury principles of rationality or whether the
court can go into the question whether the decision-nmnaker
has properly bal anced the |l egitimte expectation as

agai nst the need for a change\005.. In sum this neans that
the judgnent whether public interest overrides the
substantive legitinmte expectation of individuals will be for

the deci si on- maker who has nade the change in the

policy. The choice of the policy is for the decision-nmaker
and not for the court. The legitinmate substantive
expectation nerely permts the court to find out if the
change /in policy which is the cause for defeating the
legitinate expectation is irrational or perverse or one
whi ch no reasonabl e person coul d have nade."

17. Recently, a Constitution Bench of this Court in Secretary, State
of Karnataka v. Unmadevi [2006 (4) SCC 1] referred to the

circunstances in which the doctrine of legitimate expectation can be

i nvoked thus :

"The doctrine can be invoked -if the decisions of the

adm nistrative authority affect the person by depriving him
of some benefit or advantage which either (i) he had in the
past been pernitted by the decision-naker to enjoy and
which he can legitimately expect to be pernmitted to
continue to do until there have been comruni cated to him
sone rational grounds for withdrawing it on which he has
been gi ven an opportunity to coment; or (ii) he has

recei ved assurance fromthe decision-maker that they wll
not be withdrawn w thout giving himfirst an opportunity of
advanci ng reasons for contending that they shoul d not be

wi t hdrawn. "

Anot her Constitution Bench, referring to the doctrine, observed thus in
Conf ederati on of Ex-servicenen Associations vs. Union of India [JT
2006 (8) SC 547]

"No doubt, the doctrine has an inportant place in the

devel opnent of Administrative Law and particularly<law relating
to 'judicial review. Under the said doctrine, a person may have
reasonable or legitimte expectation of being treated in a
certain way by an adm nistrative authority even though he has

no right in lawto receive the benefit. In such situation, if a
decision is taken by an adm nistrative authority adversely
affecting his interests, he may have justifiable grievance in the
light of the fact of continuous receipt of the benefit, legitinmate
expectation to receive the benefit or privilege which he has
enjoyed all throughout. Such expectation nmay arise either from
the express prom se or fromconsistent practice which the
appl i cant may reasonably expect to continue."

"I'n such cases, therefore, the Court may not insist an
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adm nistrative authority to act judicially but may still insist it to
act fairly. The doctrine is based on the principle that good

admi ni stration demands observance of reasonabl eness and

where it has adopted a particular practice for a long time even

in absence of a provision of law, it should adhere to such

practice without depriving its citizens of the benefit enjoyed or
privilege exercised."

18. Let us now exami ne whether the principles of legitimte
expectati on can have any application in this case. \Wat transpired
several decades ago when the Board comenced its operations and

when its finances were sound, cannot have any bearing on its action in
the year 1995. The position of the Board vis-‘-vis the Society in 1995
was conpletely different fromthe position of the Board vis-‘-vis the
several ex-licensees when the Board took over their undertakings
several decades back. Further, the assunption that whenever an
undertaking is taken over, transferred or purchased, the transferee or
pur chaser 'shoul d continue the services of the enpl oyees of the
erstwhi |l e owner of the undertaking, is not sound. In fact, statutory
provi sions seemto indicate otherw se. Section 25-FF of the Industria
Di sputes Act, 1947 provides that where the ownership or managenent

of an undertaking is transferred, whether by agreenent or by
operation of law, fromthe enployer in relation to that undertaking to
a new enpl oyer, every workman who has been.in continuous service

for not |ess than one year in that undertaking i mediately before such
transfer shall be entitled to notice and conpensation in accordance
with the provisions of Section 25-F, as if the workman had been
retrenched, except in.the cases mentioned in the proviso thereto.
Therefore, the natural consequence of a transfer of an undert aking,

unl ess there is a specific provision for continuation of the service of the
worknmen, is termnation of enploynent of its enployees, and the
enployer’s liability to pay conpensation in accordance with Section
25F. I n Anakapal |l e Co-operative Agricultural and Industrial Society
Ltd. v. Workmen [AIR 1963 SC 1489], a Constitution Bench of this

Court rejected the contention of the enployees that, on transfer of the
undert aki ng, the enpl oyees of the undertaking shoul d be absorbed by
the purchaser/transferee of the undertaking. This Court held

"Thi s doubl e benefit in the form of payment of conpensation

and i mredi ate re-enpl oynent cannot be said to be based on

any considerations of fair play or justice. Fair play and justice
obviously nmean fair play and social justice to both the parties. It
woul d, we think, not be fair that the vendor shoul d pay
conpensation to his enployees on the ground that the transfer
brings about the term nation of their services, and the vendee
shoul d be asked to take them back on the ground that the
principles of social justice require himto do so. V005\005 and in that
sense, the said conpensation is distinguishable fromgratuity.
Therefore, if the transferor is by statute required to pay
retrenchnment conpensation to his workmen, it would be

anomal ous to suggest that the workmen who received

conpensation are entitled to claiminmredi ate reenpl oynent in

the concern at the hands of the transferee."

19. The Board had never agreed nor decided to take services of any
of the enpl oyees of the Society. In fact, it is not even the case of the
appel l ants that the Board had at any point of time held out any

prom se or assurance to absorb their services. Wen the licence of the
Soci ety was revoked, the State Government appointed a Committee to
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exam ne the question whether the Board can take over the services of
the enpl oyees of the Society. The Comittee no doubt recomended

that the services of eligible and qualified enpl oyees should be taken
over. But thereafter the State Government considered the
recomendati on and rejected the sanme, apparently due to the

precarious condition of the Board which itself was in dire financia
straits, and was contenplating retrenchment of its own enpl oyees. At
all events, any decision by the State Government either to recomend
or direct the absorption of the Society’s enployees was not binding on
the Board, as it was a matter where it could independently take a
decision. It is also not in dispute that for nore than two decades or
nore, before 1995, the Board had not taken over the enpl oyees of

any private |icencee. There was no occasion for consideration of such a
course. Hence, it cannot be said that there was any regularity or
predictability or certainty in action which can lead to a legitimte
expect ati on.

20. The appel | ant next subnitted that this Court, in sone cases, has
directed ‘absorption in simlar circunstances. Reliance is placed on the
deci sion in G- Govinda Rajulu v. Andhra Pradesh State Construction
Corporation Ltd. -- 1986 (Supp) SCC 651. W extract below the entire

j udgment

"We have carefully /considered the matter and after hearing
| earned counsel for the parties, we direct that the

enpl oyees of the Andhra Pradesh State Construction
Corporation Limted whose services were sought to be

term nated on account of the closure of the Corporation
shal |l be continued in service onthe sane terns and
conditions either in the government departnents or in the
government corporations. The wit petition is disposed of
accordingly. There is no order as to costs.”

The tenor of the said order, which is not preceded by any reasons or

consi deration of any principle, denonstrates that it was an order made
under Article 142 of the Constitution on the peculiar facts of that case.
Law decl ared by this Court is binding under Article 141. Any- direction

gi ven on special facts, in exercise of jurisdiction under Article 142, is
not a binding precedent. Therefore, the decision in Govindarajulu

cannot be the basis for claining relief simlar to what was granted in
that case. A simlar contention was negatived by the Constitution

Bench in Unadevi (supra)

"The fact that in certain cases, the Court directed
regul ari zati on of the enpl oyees involved in those
cases cannot be nmmde use of to found a cl ai m based
on legitimte expectation."

21. We wi |l now consider the contention that the appellants are
entitled to relief based on the principle of fairness in-action, on

equi tabl e consi derations. Learned counsel for the appellants relied on

two decisions of this Court in support of his contention \026 Gurmail Singh
v. State of Punjab [1991 (1) SCC 189] and Kapila H ngorani v. State of

Bi har [2003 (6) SCC 1].

22. The observations in Gurmail Singh (supra) on which reliance is
pl aced are extracted bel ow

"This is where, as here, the transferor and/or transferee is
a State or a State instrunentality, which is required to act
fairly and not arbitrarily (see the recent pronouncenent in
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Mahabir Auto Stores v. Indian O 1 Corporation -- 1990 (3)
SCC 752) and the court has a say as to whether the terns
and conditions on which it proposes to hand over or take
over an industrial undertaking enmbody the requisite of
"fairness in action" and could be upheld. W think that,
certainly, in such circunstances it will be open to this
Court to review the arrangenent between the State
CGovernment and the Corporation and i ssue appropriate
directions. Indeed, such directions could be issued even if
the elements of the transfer in the present case fall short
of a conpl ete succession to the business or undertaking of
the State by the Corporation, as the principle sought to be
applied is a constitutional principle flowing fromthe
contours of Article 14 of the Constitution which the State
and Corporation are obliged to adhere to."

"It was very fair on the part of the State Governnment to
deci de that, as the tubewells woul d be operated by the
Corporation, it would be prudent to run themw th the help
of the appellants rather than recruit new staff therefore
and that the governnent shoul d bear the burden of any

| osses which the Corporation nmight incur as a result of
runni ng the tubewells. But having gone thus far, we are
unable to see why the governnent stopped short of giving
the appellants the 'benefit of their past services with the
gover nment when thus absorbed by the Corporation. Such

a step woul d have preserved to the appellants their rightfu
dues and retirenent benefits. The conduct of the

government in depriving the appellants of substantia
benefits which have accrued to themas a result of their

| ong service with the governnent, although the tubewells
continue to be run at its cost by a Corporation wholly
owned by it, is sonmething which is grossly unfair and

i nequitable. This type of attitude designed to achi eve
not hi ng nore than to deprive the enpl oyees of some

benefits which they had earned, can-be understood in the
case of a private enployer but cones ill froma State
CGovernment and smacks of arbitrariness. Acting as a

nodel enpl oyer, which the State ought to be, and having
regard to the long | ength of service of npbst of the
appel l ants, the State, in our opinion, should have agreed
to bear the burden of giving the appellants credit for their
past service with the governnent. That woul d not have
affected the Corporation or its enployees in any way \026
except to a limted extent indicated bel ow \026 and, at the
sane time, it would have done justice to the appellants.

We think, therefore, that this is something whichthe State
ought to be directed to do."

"But in a case where one or both of the parties is a State
instrumentality, having obligations under the Constitution
the court has a right of judicial review over all aspects of
transfer of the undertaking. It is open to a court, in such a
situation, to give appropriate directions to ensure that no
injustice results fromthe changeover."

These observations have to be understood in the background of
the facts of that case. The appellants therein were tubewell
operators in the Public Wrks Departnent (PW) of the State
Government. The State took a decision to transfer all tubewells
to a Corporation wholly owed and nanaged by the State and as

a consequence all the pernmanent posts with reference to the
Tubewel | Circle in the PAD were abolished. Notices were served
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in terns of Section 25F of the Industrial D sputes Act. Wen
those notices were chall enged, they were set aside on the

ground that they were not in consonance with clause [c] of
Section 25F. The State Governnent issued fresh notices of

term nation and they were al so set aside by the Hi gh Court on
the ground that they did not conformto clause [b] of Section
25F. Thereafter, the State Governnment served fresh notices

term nating the services in accordance with Section 25F for the
third tine. The third round notices were also chall enged. But the
H gh Court upheld the notices of retrenchment. The order of the
H gh Court was chall enged before this Court. During the

pendency of the long drawn litigation, the newy forned

Cor poration decided to take over their services by extending
them the sane scal e of Pay, which they were getting when they
were in the enploy of the State Governnent. Therefore, the only
grievance that survived for consideration before this Court
related to appellants therein being treated as fresh appoi nt ees
on the dates of their respective appointment by the corporation
thereby denying themthe benefit of their past service and
seniority. It is-in the context of exam ning the said grievance,
this Court nmade the aforesaid observations. As noticed above,
retrenchnent under Section 25-FF was found to be valid. The
Corporation had voluntarily taken over the services of the
retrenched enpl oyees. The question whether the transferee or

the purchaser of the undertaking should absorb the services of
the enpl oyees of the previous enployer was not in issue and
therefore, the said decision is of no assistance. On the other
hand, what may be relevant are the follow ng observations of the
Constitution Bench in Ura Devi (supra)

"Cbviously, the State is also controlled by economc

consi derations and financial inplications of any public
enpl oyment. The viability of the department or the
instrumentality of the project is also of equal concern for
the State. The State works out the schene taking into

consi deration the financial inplications and the econonic
aspects. Can the court inmpose on the State a financia
burden of this nature by insisting on regularization or

per manence i n enpl oynent, when those enpl oyed

temporarily are not needed permanently or regularly ? As

an exanmple, we can envisage a direction to give

per manent enpl oyment to all those who are being
temporarily or casually enployed in a public sector
undert aki ng. The burden may beconme so heavy by such a
direction that the undertaking itself nmay col |l apse under its
own weight. It is not as if this had not happened. So, the
court ought not to inpose a financial burden on the State
by such directions, as such directions may turn

count er productive. "

23. The decision in Kapila Hingorani (supra) is aninterimorder in a
public interest litigation. In the State of Bihar, various Governnent
conpani es and public sector undertakings had not paid salaries to
their worknmen and ot her enpl oyees for a long tine, resulting in
deat hs and sui ci des of several enpl oyees. The petitioner therein
wanted the State to bear the responsibility for paynment of salaries.
The State resisted the petition on the footing/contending that the
l[iabilities of the conpany cannot be passed on to the State by taking
recourse to the doctrine of lifting the veil or otherw se. This Court
i ssued certain interimdirections for disposal of all |iquidation
proceedings in regard to the Governnment conpanies in question and
appoi ntnent of a Committee to scrutinize (ascertain) the assets and
liabilities of the conpany. This Court also directed the State
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Government to deposit a sumof Rs.50 crores before the Hi gh Court for
di sbursenent of salaries to the enployees. During the course of the
said interimorder, this Court observed as follows :

"The government conpani es/ public sector undertaki ngs

being "States" would be constitutionally liable to respect life

and liberty of all persons in terns of Article 21 of the
Constitution of India. They, therefore, nmust do so in cases of
their own enpl oyees. The Government of the State of Bihar

for all intent and purport is the sole shareholder. Al though in
law, its liability towards the debtors of the conpany nay be
confined to the shares held by it but having regard to the

deep and pervasive control it exercises over the governnent
conpanies; in the matter of enforcenment of human rights

and/or rights of the citizen to life and liberty, the State has

al so an additional duty to see that the rights of enployees

of such corporations are not infringed.

The right to exercise deep and pervasive control would in its
turn nmake the Governnent of Bihar liable to see that the life
and |iberty clause in respect of the enployees is fully

saf eguar ded. The CGovernment of the State of Bihar, thus,

had a constitutional obligation to protect the life and liberty
of the enpl oyees of the governnent-owned comnpani es/
corporations who are the citizens of India. It had an
additional liability having regard to its right of extensive
supervi sion over the affairs of the conpany."

The said observations nade in aninterimorder with reference to the
State’s obligations will not be of any avail to seek enpl oynent under
the Board. W are not concerned in these appeal s about the rights of
the enpl oyees of the Society vis-a-vis the Society or the State
Covernment. We are concerned with a specific question as to whether
they can seek absorption under the Board. W nmay in this behalf refer
to the decision of this Court in Bhola Nath Mikherjee v. Governnent of
West Bengal [1997 (1) SCC 562] relating to transfer of a licensee’'s
undertaking to a State Electricity Board, as a consequence of
revocation of the licence. In that case the Board initially allowed the
enpl oyees of the erstwhile licensee to continue in its service but
subsequently introduced terns which rendered them fresh appointees
fromthe date of take over of the undertaking. The question that arose
for considerati on was whether the enpl oyees were entitled to
conpensati on under Section 25FF of the Act; and whether theliability
for paynment of such conmpensation under Section 25FF of the Act was

on the transferor or the Board. This Court held that enpl oyees had no
right to claimany retrenchment conpensation fromthe Board, nor did
they have any right to claimto be in continuous enploynent on the
sane terns and conditions, after the purchase of the undertaking by
the Board. The said decision clearly recogni ses that the Board has no
obligation towards the enpl oyees of the previous owner of the
undert aki ng.

24. We therefore find no reason to interfere with the order of the
H gh Court. The appeal is dism ssed.




