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(Arising out SLP(C) No. 15725 0of 2006)

ARl JI' T PASAYAT, J.

Leave granted in both the Special Leave Petitions.

These two appeals are directed agai nst a conmon
j udgrment of the Madhya Pradesh Hi gh Court at Jabal pur
allowing the wit petition filed by the respondent\026Dwar ka
Prasad who is the appellant in the appeal relating to SLP(C)
No. 15725 of 2006. The wit petition was partially allowed by
a learned Single Judge of the Hi gh Court holding that the
puni shnment of dism ssal from service i nposed on respondent -
Dwar ka Prasad was too harsh and was required to be
substituted by an appropriate | esser punishnent. = Accordingly
the order of dismissal was set aside and reinstatement with
continuity of service w thout any back wages was directed and
it was further directed that fromthe date of judgnent the
respondent - Dwar ka Prasad shall be entitled for full salary.

The background facts in a nutshell are as follows:

Respondent - Dwar ka Prasad was posted as a constable
with Central Reserve Police Force (in short the "CRPF ) in F/ 74
Battalion, CRPF at Pl atoon Post, Jayanti Pura which was
accommodated in a building on Batala Anritsar Road\026a
sensitive and terrorist infested area. He was on sentry duty
from 1000 hrs. to 1200 hrs. on 31.8.1989 on the roof of the
buil ding. He had been issued a 7.62 mm SLR and 40 rounds
of ammunition. At about 1115 hrs, he fired one bull et wthout
orders and without any sufficient reason. A Court of Inquiry
was conducted and it was established that he al one was
responsi ble for the firing in which he had sustained bullet
injury in his abdonen. Accordingly a departnental inquiry in
terns of Rule 27 of the Central Reserve Police Force Rul es,
1955 (in short the "Rules’) was ordered alleging m sconduct
and negligence/rem ssness in discharge of his duty in his
capacity as a nenber of the Force. The inquiry was conducted
and the respondent - Dwarka Prasad was given opportunity to
defend hinself. The inquiry officer found the respondent
guilty of charges framed against him After consideration of
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the representati on nade by respondent-Dwarka Prasad, the
Conmandant di smissed himfromthe services with effect from
20.01. 1990 under Rule 27(a)(i) of the Rules.

Agai nst the order of dism ssal respondent preferred an

appeal to the Deputy Inspector General of Police (in short the
"DIG” ), CRPF. During pendency of the appeal, a wit petition
was filed under Articles 226 and 227 of the Constitution of
India, 1950 (in short the ’'Constitution’) which was nunbered
as MP. No. 2978 of 1990. The Hi gh Court by its order dated
26.11.1990 dism ssed the petition but direction was given for
di sposal of the appeal pending before the DI GP, CRPF who

di sm ssed the appeal. A revision petition before Additiona
Director CGeneral (in short the "ADG ), CRPF did not bring any
relief.

A review petition was filed before the Director General (in
short the 'DG ), CRPF who nodified the punishnent of

di sm ssal ‘to one of renopval considering the respondent-

Dwar ka' Prasad’s young age and short |ength of service.

Agai nst the said order a wit petition bearing nunmber MP. No.
2150 of 1992 was filed under Articles 226 and 227 of the
Constitution. The H gh Court by the inpugned judgnment held
that the defence of the respondent-Dwarka Prasad was not
properly consi dered by any departnmental authority and the
puni shnment awar ded ' was shocki ngly di sproportionate.

Accordi ngly as noted above the punishnent was set aside and
direction for reinstatenent with certai n other benefits was
gi ven.

In support of the appeal, |earned counsel for the Union of
India and its functionaries submtted that the H gh Court has
conpl etely overl ooked the fact that the respondent-Dwarka
Prasad was a nenber of a disciplined Force. He had

conmitted a serious msconduct and after taking into account
the relevant factors, the departnental authority initially
passed the order of dism ssal, which by taking a

conpassi onate view the DG on review nodified to that of
renoval from service. The Hi gh Court did not indicate even
any reason as to why it considered the punishment to be

di sproportionate or considered to be shockingly

di sproportionate. No reason was given to justify this
conclusion. Mere reference to the decision of this Court in
B.C. Chaturvedi v. Union of India and O hers (1995(6) SCC
749) without indicating as to how the view expressed in

par agraph 12 thereof had any application to the facts of the
case.

It was, therefore, submitted that the order of the High
Court should be set aside and the order passed by the DG
shoul d be restored. In the appeal filed by Dwarka Prasad the
primary stand is that there was no m sconduct invol ved and
therefore, the Hi gh Court should have found hi minnocent and
shoul d have hel d that no puni shnment was warrant ed.

The charges agai nst respondent - Dwarka Prasad were as

foll ows:

" ARTI CLE- |

That the said No. 830762299 Ct. Dwarka
Prasad Tiwari while functioning as sentry in F coy 76
Bn. CRPF at platoon post Jayantipura, on
31.01.1989 between 1000 hrs. to 1200 hrs he
conmitted an act of m sconduct in his capacity as
menber of the Force U's. 11(1) of CRPF Act 1949 in
that he fired one round fromhis service weapon
(SLR) at his own wi thout any permi ssion fromthe
conpetent authority and wi thout any sufficient
reason.
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ARTI CLE -11

That during the aforesaid period and while
functioning in the aforesaid office the said No.
8230762299 Ct. Dwarka Prasad Tiwari was guilty of
negl ect of duty and rem ssness in his capacity as
nmenber of the Force UWs. 1191) of CRPF Act, 1949
in that he fired one round fromhis weapon (SLR)
and sustaining bullet injury in his abdonen."

Learned counsel for the Union of India and its

functionary has referred to the statenent nade by
respondent - Dwar ka Prasad admitting his guilt and giving
clean chit to one Hawal dar Mahavir Singh. Contrary to that
statenent, presently his'stand is that it was the said
Hawal dar - Mahavi r~ Si ngh- who was responsi ble for the shooting
i nci dent .

The scope of interference with gquantum of puni shnent
has been the subject-matter of various decisions of this Court.
Such interference cannot be a routine matter.

Lord Greene said in 1948 in the fanbus Wdnesbury

case (1948 (1) KB 223) that when a statute gave discretion to
an administrator to take a decision, the scope of judicia
review would remain llinmited. He saidthat interference was

not perm ssi bl e unless one or the other of the follow ng
conditions was satisfied, nanely the order was contrary to | aw,
or relevant factors were not considered, or irrelevant factors
wer e considered; or the decision was one which no reasonabl e
person coul d have taken. These principles were consistently
followed in the UK and in India tojudge the validity of
administrative action. It is equally well known that in 1983,
Lord Diplock in Council for Gwvil Services Union v. Mnister of
Cvil Service [(1983) 1 AC 768] (called the CCSU case)

sunmari zed the principles of judicial review of adm nistrative
action as based upon one or other of the follow ng viz.,
illegality, procedural irregularity and irrationality. He,
however, opined that "proportionality"™ was a "future
possibility".

In Om Kumar and Ors. v. Union of India (2001 (2) SCC
386), this Court observed, inter-alia, as follows:

"The principle originated in Prussia in the
ni neteenth century and has since been
adopted in Germany, France and ot her
Eur opean countries. The European Court of
Justice at Luxembourg and the European
Court of Human Rights at Strasbourg have
applied the principle while judging the validity
of adm nistrative action. But even |ong before
that, the Indian Suprene Court has applied
the principle of "proportionality" to |egislative
action since 1950, as stated in detail bel ow

By "proportionality", we nmean the
guesti on whether, while regul ating exercise of
fundanental rights, the appropriate or |east-
restrictive choice of measures has been nade
by the legislature or the adm nistrator so as to
achi eve the object of the legislation or the
pur pose of the administrative order, as the
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case may be. Under the principle, the court
will see that the legislature and the

admi ni strative authority "mmintain a proper

bal ance between the adverse effects which the
| egislation or the administrative order may
have on the rights, liberties or interests of
persons keeping in mnd the purpose which

they were intended to serve". The |legislature
and the adnministrative authority are, however,
given an area of discretion or a range of

choi ces but as to whether the choice made
infringes the rights excessively or not is for the
court. That is what is neant by
proportionality.

XXX XXX XXX XXX

The developnent of the principle of "strict
scrutiny”-or "proportionality" in admnistrative
law in England is, however, recent.

Admi ni strative actionwas traditionally being
tested on Wednesbury grounds. But in the

| ast few years, adm nistrative action affecting
the freedom of expression or |iberty has been
declared invalid in several cases applying the
principle of "strict scrutiny". In the case of
these freedons, Wednesbury principles are no

| onger applied. The courts in England could
not expressly apply proportionality in the
absence of the convention but tried to
safeguard the rights zealously by treating the
said rights as basic to the conmon-1aw and the
courts then applied the strict scrutiny test. In
the Spycatcher case Attorney General v.
Guar di an Newspapers Ltd. (No.2) (1990) 1 AC
109 (at pp. 283-284), Lord CGoff stated that
there was no inconsistency between the
convention and the common law. In

Der byshire County Council v. Tines

Newspapers Ltd. (1993) AC 534, Lord Keith
treated freedom of expression as part of

conmon |aw. Recently, in R v. Secy. O State
for Hone Deptt., ex p. Simms (1999) 3 Al ER
400 (HL), the right of a prisoner to grant an
interviewto a journalist was upheld treating
the right as part of the common law. Lord
Hobhouse held that the policy of the

adm ni strator was di sproportionate. The need
for a more intense and anxi ous judi cial
scrutiny in adm nistrative decisions which
engage fundanental human rights was re-
enphasised inin R v. Lord Saville ex p (1999)
4 All ER 860 (CA), at pp.870,872) . In all these
cases, the English Courts applied the "strict
scrutiny" test rather than describe the test as
one of "proportionality". But, in any event, in
respect of these rights "Wdnesbury" rule has
ceased to apply.

However, the principle of "strict scrutiny"
or "proportionality" and prinary review came
to be explained in R v. Secy. of State for the
Hone Deptt. ex p Brind (1991) 1 AC 696. That

XXX
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case related to directions given by the Hone
Secretary under the Broadcasting Act, 1981
requiring BBC and IBA to refrain from
broadcasting certain matters through persons
who represented organizati ons which were
proscri bed under |egislation concerning the
prevention of terrorism The extent of

prohi bition was |inked with the direct
statenment nmade by the nenbers of the

organi zations. It did not however, for exanple,
precl ude the broadcasting by such persons
through the mediumof a film provided there
was a "voi ce-over" account, paraphrasing what
they said. The applicant’s claimwas based
directly on the European Convention of

Human Ri ghts. Lord Bridge noticed that the
Convention rights were not still expressly
engrafted into English [ aw but stated that
freedom of expression was basic to the
Common | aw and that, even inthe absence of
the Convention, English Courts could go into
the question (see p. 748-49).

..... whet her the Secretary of State, in the
exerci se of his discretion, could

reasonably inmpose the restriction he has

i nposed on the broadcasting

or gani sati ons"

and that the courts were

"not perfectly entitled to start fromthe
prem se that any restriction of the right

to freedom of expression requires to be
justified and nothing | ess than an

i mportant public interest will be sufficient
to justify it".

Lord Tenpl eman al so said in the above case
that the courts could go into the question

whet her a reasonable m nister could

reasonably have concl uded that the
interference with this freedomwas justifiable.
He said that "in terns of the Convention" any
such interference nust be both necessary and
proportionate (ibid pp. 750-51).

In the fampus passage, the seeds of the
principle of primary and secondary revi ew by
courts were planted in the admnistrative | aw
by Lord Bridge in the Brind case (1991) 1 AC
696. \Where Convention rights were in
guestion the courts could exercise a right of
primary review. However, the courts would
exercise a right of secondary review based only
on Wednesbury principles in cases not
affecting the rights under the Convention
Adverting to cases where fundanental
freedons were not invoked and where
adm ni strative action was questioned, it was
said that the courts were then confined only to
a secondary review while the prinmary decision
woul d be with the administrator. Lord Bridge
expl ained the primary and secondary review as
foll ows:
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"The primary judgnent as to whether the
particul ar conpeting public interest
justifying the particular restriction

i nposed falls to be made by the Secretary
of State to whom Parliament has
entrusted the discretion. But, we are
entitled to exercise a secondary judgnent
by aski ng whet her a reasonabl e Secretary
of State, on the material before him
coul d reasonably nake the primary

j udgrent . "

But where an administrative action is
chal |l enged as "arbitrary" under Article 14 on
the basis of Royappa (1974) 4 SCC 3 (as in
cases where punishments in disciplinary
cases are chall enged), the question will be
whet her the adm nistrative order is "rational"
or "reasonable" and the test then is the
Wednesbury test. The courts would then be
confined only to a secondary role and will only
have to see whether the adm nistrator has
done well in his primary role, whether he has
acted illegally or has omtted rel evant factors
from consideration or’ has taken irrel evant
factors into consideration or whether his view
i s one which no reasonabl e person coul'd have
taken. If his action does not satisfy these
rules, it is to be treated as arbitrary. In GB
Mahaj an v. Jal gaon Munici pal Council (1991)

3 SCC 91 at p. 111 Venkatachaliah, J. (as he
then was) pointed out that "reasonableness”
of the adnministrator under Article 14 inthe
context of administrative |law has to be judged
fromthe stand point of Wednesbury rules. In
Tata Cellular v. Union of India (1994) 6 SCC
651 at pp. 679-80), Indian Express
Newspapers Bonbay (P) Ltd. v. Union of India
(1985) 1 SCC 641 at p.691), Suprene Court
Enpl oyees’” Welfare Assn. V. Union of India
(1989) 4 SCC 187 at p. 241) and U.P.

Fi nancial Corpn. V. Gem Cap(India) (P) Ltd.
(1993) 2 SCC 299 at p. 307) while judging
whet her the administrative action is
"arbitrary" under Article 14 (i.e. otherw se
then being discrimnatory), this Court has
confined itself to a Wednesbury revi ew

al ways.

The principles explained in the |ast
precedi ng paragraph in respect of Article 14
are now to be applied here where the question
of "arbitrariness"” of the order of punishnent is
guesti oned under Article 14.

XXX XXX XXX XXX

Thus, fromthe above principles and
deci ded cases, it nust be held that where an
adm ni strative decision relating to puni shnent
in disciplinary cases is questioned as
"arbitrary" under Article 14, the court is
confined to Wednesbury principles as a

XXX
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secondary review ng authority. The court will
not apply proportionality as a primary

reviewi ng court because no issue of

fundanental freedons nor of discrimnation

under Article 14 applies in such a context.

The court while review ng punishment and if it
is satisfied that Wednesbury principles are
violated, it has nornally to remit the matter to
the admi nistrator for a fresh decision as to the
guantum of punishnent. Only in rare cases

where there has been long delay in the time
taken by the disciplinary proceedings and in

the time taken in the courts, and such extrene
or rare cases can the court substitute its own
view as to the quantum of punishnent."

In B.C Chaturvedi case (supra) it was observed:

"A review of the above |egal position

woul d establish that the disciplinary authority,
and on appeal the appellate authority, being
fact-finding authorities have exclusive power to
consi der the evidence with a viewto maintain
di scipline. They are invested with the

di scretion to inpose appropriate punishnent
keeping in view the magni tude or gravity of the
m sconduct. The High Court/Tribunal, while
exerci sing the power of judicial review cannot
normal Iy substitute its own conclusion on
penalty and inpose sone other penalty. If the
puni shnent i nposed by the disciplinary
authority or the appellate authority shocks the
consci ence of the H gh Court/Tribunal, it

woul d appropriately mould the relief, either
directing the disciplinary/appellate authority
to reconsider the penalty inposed, or to
shorten the litigation, it nmay itself, in
exceptional and rare cases, inmpose appropriate
puni shment with cogent reasons in support

t hereof . "

In Union of India and Anr. v. G Ganayut ham (1997 [7]
SCC 463), this Court sumred up the position.relating to
proportionality in paragraphs 31 and 32, which read as
fol l ows:

"The current position of proportionality in
adnm nistrative law in England and | ndia can
be sunmarized as foll ows:

(1) To judge the validity of any

adm ni strative order or statutory

di scretion, nornmally the Wdnesbury test
is to be applied to find out if the decision
was illegal or suffered from procedura

i mproprieties or was one which no
sensi bl e deci si on-maker coul d, on the
material before himand within the
franework of the |law, have arrived at.
The court woul d consi der whet her
relevant matters had not been taken into
account or whether irrelevant matters
had been taken into account or whet her
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the action was not bona fide. The court
woul d al so consi der whether the decision
was absurd or perverse. The court would
not however go into the correctness of the
choi ce nade by the adm nistrator

amongst the various alternatives open to
him Nor could the court substitute its
decision to that of the administrator.
This is the Wednesbury (1948 1 KB 223)
test.

(2) The court would not interfere

with the adm nistrator’s decision unless
it was illegal or suffered from procedura
i mpropriety or was irrational \026 in the
sense that it was in outrageous defiance
of logic or noral standards. The

possi bility of other tests, including
proportionality being brought into
English admnistrative law in future is
not rul ed out. These are the CCSU (11985
AC 374) principles.

(3)(a) As per Bugdaycay (1987 AC

514), Brind (1991 (1) AC 696) and Smth
(1996 (1) Al ER 257) as long as the
Convention is not incorporated into
English aw, the English courts nerely
exerci se a secondary judgnent to-find out
if the decision-maker could have, on the
material before him arrived at the
primary judgnment in the manner he has
done.

(3)(b) If the Convention is

i ncorporated in England maki ng available
the principle of proportionality, (then the
English courts will render primary
judgrment on the validity of the

admini strative action and find out if the
restriction is disproportionate or
excessive or is not based upon a fair

bal anci ng of the fundanental freedom

and the need for the restriction

t her eupon.

(4)(a) The position in our country, in
adm ni strative | aw, where no

fundanental freedons as aforesaid are
involved, is that the courts/tribunals will
only play a secondary role while the
primary judgment as to reasonabl eness
will remain with the executive or

adm ni strative authority. The secondary
j udgrment of the court is to be based on
Wednesbury and CCSU princi pl es as

stated by Lord G eene and Lord Dipl ock
respectively to find if the executive or
adm ni strative authority has reasonably
arrived at his decision as the primary
aut hority.

(4) (b) Whether in the case of
admi ni strative or executive action
af fecting fundanental freedons, the
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courts in our country will apply the
principle of "proportionality" and assune

a primary role, is left open, to be decided
in an appropriate case where such action

is alleged to of fend fundanenta

freedons. It will be then necessary to
deci de whether the courts will have a
primary role only if the freedons under
Articles 19, 21 etc. are involved and not
for Article 14.

Finally, we cone to the present case. It is
not contended before us that any fundanenta
freedomis affected. We need not therefore go
into the question of "proportionality". There is
no contention that the punishment inposed is
illegal or vitiated by procedural inpropriety.

As to "irrationality", there is no finding by the
Tri bunal ‘that the decision is one which no
sensi bl e person who wei ghed t he pros and

cons could have arrived at nor is there a
finding, based on material, that the

puni shment is in "outrageous"” defiance of

| ogic. Neither Wednesbury nor CCSU tests are
satisfied. W have still to explain "Ranjit
Thakur (1987 [4] SCC 611)".

The conmmon thread running through in all these

decisions is that the Court should not interfere with the

adm nistrator’s decision unless it was illogical or suffers from
procedural inpropriety or was shocking to the conscience of

the Court, in the sense that it was in defiance of |ogic or noral
standards. In view of what has been stated in the

Wednesbury’s case (supra) the Court would not go into the
correctness of the choice nmade by the adm ni strator open to
hi m and the Court should not substitute its decision to that

of the adm nistrator. The scope of judicial reviewis/limted to
the deficiency in decision-making process and not the

deci si on.

To put differently unless the punishnment inmposed by the

Di sciplinary Authority or the Appellate Authority shocks the
consci ence of the Court/Tribunal, there is no scope for
interference. Further to shorten litigations it may, in
exceptional and rare cases, inmpose appropriate punishment by
recordi ng cogent reasons in support thereof. In a nornal
course if the punishnent inposed is shockingly

di sproportionate it would be appropriate to direct the

Di sciplinary Authority or the Appellate Authority to reconsider
the penalty inposed.

The above position was recently reiterated in Union of
India and Anr. v. K G Soni (2006 (6) Supreme 389) follow ng
Danoh Panna Sagar Rural Regional Bank and O hers v.
Munna Lal Jain (2005 (10) SCC 84).

The High Court, as rightly subnmitted by | earned counse

for Union of India, has not indicated any reason for comng to
the concl usion that the puni shnent was shockingly

di sproportionate. The H gh Court only stated that the defence
of respondent - Dwarka Prasad was not duly considered. |f that
was really so, the Hi gh Court would have interfered on that
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ground but that has not been done. The High Court’s order
therefore reflects non application of mind. The inpugned

order of the High Court is set aside. The matter is renmtted to
the High Court to re-hear the wit petition restricted to the
guestion of quantum of puni shment. The appeal filed by
respondent - Dwarka Prasad is without nerit in view of the fact
that his statement at different stages during the departnenta
proceedi ngs i ndicates that he has accepted that he hinself

was responsible for the incident.

In ultimate result the appeal filed by Union of Indiais
allowed to the extent indicated, while the appeal filed by
Dwar ka Prasad is dismssed. No costs.




