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Leave granted.

Appel | ant before us was detained under Section 3 of the Conservation
of Foreign Exchange and Prevention of “Snuggling Activities Act, 1974 (for
short "COFEPCSA"). 'He is the Managing Director of a conpany,
regi stered and i ncorporated under the provisions of the Compani es Act,

known as M's. Sundesh Springs Private Limted. 1t was an exporter and
held a valid licence therefor. The conpany was to export products of alloy
steel. Upon exporting of alloy steel, it was entitled to credits under the Duty

Entitl enment Pass Book (DEPB) Schene introduced by the Governnent of

India with an object of encouraging exports. He allegedly m sdeclared both

the val ue and description of goods upon procuring fake and false bills

through one Prabhjot Singh. The said Prabhjot Singh was said to have been
operating three firms, viz. Ms. S.P. Industrial Corporation, Ms. Aaysons
(India) and Ms. P.J. Sales Corporation, Ludhiana. It was allegedly found

that non-alloy steel, bars, rods, etc. of value ranging fromRs. 15/- to Rs. 17/-
per kg. were exported in the guise of alloy steel forgings, bars, rods, etc. by
declaring their value thereof fromRs. 110/- to Rs. 150/- per kg. and the
export proceeds over and above the actual price were being routed through
Hawal a Channel. The officers of the Directorate of Revenue Intelligence

(DRI') searched the factory as well as the residential prenises of Appellant

and that of Prabhjot Singh. Various incrimnating docunents were

recovered. Appellant and the said Prabhjot Singh nmade statenents under

Section 108 of the Custons Act. Prabhjot Singh allegedly admtted to have
supplied fake bills to units owned and controlled by Appellant on

conmi ssion basis without actual supply of the goods. It was al so found that
Appel | ant had decl ared goods exported as "alloy steel" whereas after the

tests conducted by Central Revenue Control Laboratory, they were found to

be "other than alloy steel"”, i.e., non-alloy. The Consul (Economc),
Consul ate General of India at Dubai allegedly confirmed the existence of a
paral | el set of export invoices. Invoices with a higher value were presented

before the Indian Custons Authorities with a viewto avail DEPB incentives
but in fact invoices with a | ower value were presented for clearance.

On the aforenentioned allegations, an order of detention was issued
on 5.4.2005. Appellant noved for issuance of a wit of Habeas Corpus
before the H gh Court of Judicature of Punjab and Haryana. The said wit
petition was di sm ssed by an order dated 23.11.2005 by a | earned Single
Judge. A letters patent appeal, concededly which was not naintainable, was
filed thereagai nst which was di snissed by reason of the inmpugned judgnent.
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Al t hough before the High Court, the principal ground urged on behalf
of Appellant in questioning the legality or validity of the order of detention
was unexpl ai ned delay in passing the order of detention which did not find
favour with the High Court. Before us, several other grounds, viz., non
pl acenent of vital/ material documents before the detaining authority, non-
supply of docunents relied on or referred to in the order of detention as also
non-application of mnd on the part of the detaining authority had been
raised. In the nmeantine adnmittedly the period of detention being over,
Appel | ant had been set at large. He was rel eased from custody on
17.5.2006. This appeal, however, has been pressed as a proceedi ng under
the Smuggl ers and Forei gn Exchange Mani pul ators (Forfeiture of Property)

Act, 1976 (for short "SAFEMA'), has been initiated agai nst Appellant.

W may first deal with the question of unexplained delay. 1In this
regard we nay notice the follow ng dates.

On 13.10. 2003, Appellant was arrested. He was di scharged on bail on
6.1.2004.  Several inquiries were conducted both inside and outside India. A
report in'relation to overseas inquiry was received on 12.5.2004. On
25. 6. 2004 proposal of detention was sent which was approved on 2.12.2004.

On 20.12.2004, the authorities of the DRI stated that transactions after
11. 10. 2003 were not under scrutiny. Furthernore, the authorities of the
DRI by a letter dated 28.02:2005 requested the Bank to defreeze the bank
accounts of Appellants. ~The order of detention was passed on 5. 4. 2005.

The | earned Additional Solicitor General, who appeared on behal f of
Respondent has drawn our attention toalong list of dates show ng that
searches were conducted and statenents of a |arge nunmber of persons had to
be recorded. The final order of ‘detention was preceded not only on the basis
of raids conducted in various prem ses, recording of statements of a |arge
nunber of wi tnesses, carrying on intensive inquiries both within India and
outside India, obtaining test reports fromthree different |aboratories but also
the fact that despite notices Appellant and his associates did not cooperate
with the investigating authorities.. They initiated various civil proceedings
fromtime to time, obtained various interimorders and, thus, delay in passing
the order of detention cannot be said to have not been expl ai ned.

Lear ned counsel woul d contend that keeping in view the nature and
magni t ude of an offence under COFEPOSA, a distinction nust be made
bet ween an order of detention passed under COFEPOSA vis-a-vis other Acts
as per the law l[aid down by this Court -in Rajendrakumar Natvarl al Shah v.
State of Gujarat and Others [(1988) 3 SCC 153] and in that view of the
matter the H gh Court nmust be held to have arrived at a correct decision

I ndi sputably, delay to sonme extent stands explained. But, we fail to
understand as to why despite the fact that the proposal for detention was
made on 2.12.2004, the order of detention was passed after four nmonths. |« W
must also notice that in the meantinme on 20.12.2004, the authorities of the
DRI had clearly stated that transactions after 11.10.2003 were not under the
scrutiny stating:

"\ 005l n our letter mentioned above, your office was
requested not to issue the DEPB scripts to Ms.
Grnar Inmpex Limted and Ms. Siri Amar Exports,
only in respect of the pending application, if any,
filed by these parties up to the date of action i.e.
11.10. 2003 as the past exports were under scrutiny
bei ng doubtful as per the intelligence received in
this office. This office never intended to stop the
export incentives occurring to the parties, after the
date of action i.e. 11.10.2003. 1In the civil, your
office letter No. B.L.-2/Msc. Am 2003/Ldh dated
17.05.2004 is being referred, which is not received
inthis office. You are, therefore, requested to
supply photocopy of the said letter to the bearer of
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this letter as this letter is required for filing reply to
the Hon' ble Court."

Furthernore, as noticed hereinbefore, the authorities of the DRI by a
letter dated 28.02.2005 requested the Bank to defreeze the bank accounts of

Appel | ant .

The said docunents, in our opinion, were materi al

It was, therefore, difficult to appreciate why order of detention could
not be passed on the basis of the materials gathered by them

It is no doubt true that if the delay is sufficiently explained, the sane
woul d not be a ground for quashing an order of detention under
COFEPCSA, but as in this case a major part of delay renmains unexpl ai ned.

We nmay al soplace on record that Sen., J. in Rajendrakunar Natvarla
Shah (supra), while | aying down various stages of the procedures |leading to
an order of detention, opined that rule as to unexpl ai ned delay in taking
action is not inflexible and a detention under COFEPCSA nmay be
consi dered from a different angle.

The question came up for consideration recently in Rajinder Arora v.
Union of India and Qthers [(2006) 4 SCC 796] wherein it has been hel d:

"Furthernmore no expl anati on what soever has
been offered by the Respondent as to why the
order of detention has been issued after such a |ong
time. The said question has also not been
exam ned by the authorities before issuing the
order of detention.

The question as regard delay in issuing the
order of detention has been held tobe a valid
ground for quashing an order of detention by this
Court in T.D. Abdul Rahman v. State of Kerala
and others [AIR 1990 SC 225] stating:

"The conspectus of the above decisions can be
summari sed thus: The question whether the
prejudicial activities of a person necessitating to
pass an order of detention is proxinmate to the tine
when the order is made or the live-link between

the prejudicial activities and the purpose of
detention is snapped depends on the facts and

ci rcunmst ances of each case. No hard and fast rule
can be precisely fornulated that woul d be
appl i cabl e under all circunstances and no
exhaustive gui delines can be laid down in that
behal f. It follows that the test of proximty is not a
rigid or mechanical test by merely counting

nunber of nonths between the offending acts and

the order of detention. However, when there is
undue and | ong del ay between the prejudicia
activities and the passing of detention order, the
court has to scrutinise whether the detaining
authority has satisfactorily exam ned such a del ay
and afforded a tenabl e and reasonabl e expl anati on
as to why such a del ay has occasi oned, when

call ed upon to answer and further the court has to
i nvesti gate whether the causal connection has been
broken in the circunstances of each case.

Simlarly when there is unsatisfactory and
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unexpl ai ned del ay between the date of order of
detention and the date of securing the arrest of the
det enu, such a delay would throw consi derabl e

doubt on the genui neness of the subjective

sati sfaction of the detaining authority leading to a
legitimate i nference that the detaining authority
was not really and genuinely satisfied as regards
the necessity for detaining the detenu with a view
to preventing himfromacting in a prejudicia
manner . "

The del ay caused in this case in issuing the
order of detention has not been explained. 1In fact,
no reason in that behal f whatsoever has been
assigned at all."

Del ay, as is well known, ‘at both stages has to be explained. The court
is required to consider the question having regard to the overall picture. W
may notice that in Sk. Serajul v. State of West Bengal [(1975) 2 SCC 78],
thi s Court opined:

"There was thus delay at both stages and this

del ay, unless satisfactorily explained, would throw
consi der abl e doubt on the genui neness of the

subj ective satisfaction of the District Mgistrate,
Burdwan recited in the order of detention. It would
be reasonable to assune that if the District

Magi strate of Burdwan was really and genuinely
satisfied after proper application of mnd to the
materials before himthat it was necessary to detain
the petitioner with a view to preventing himfrom
acting in a prejudicial manner, he woul d have

acted with greater pronptitude both in making the
order of detention as also in securing the arrest of
the petitioner, and the petitioner woul d not have
been allowed to renmain at |arge for such a |ong
period of time to carry on his nefarious
activities..."

In Abdul Salam Alias Thiyyan S/ o Thiyyan Mohanmad, Detenu No.
962, General Prison, Trivandrumv. Union of-India and QGthers [(1990) 3
SCC 15] whereupon the | earned Additional Solicitor General has placed
strong reliance, this Court found that there had been potentiality or
i kelihood of prejudicial activities and, thus, or nmere delay, as long as, it is
expl ai ned, the court nmay not strike down the detention

In the instant case, we have noticed hereinbefore that the authorities of
DRI thensel ves categorically stated that the activities of Appellant after
11.10. 2003 were not in question and in fact all the bank accounts were
def reezed.

Al t hough | earned Additional Solicitor General may be correct in his
submi ssions that ordinarily we should not exercise our discretionary
jurisdiction under Article 136 of the Constitution of India by allow ng
Appel l ant to rai se new grounds but, in our opinion, we nay have to do so as
an order of detention may have to be considered froma different angle. It
may be true that the period of detention is over. It may further be true that
Appel |l ant had renained in detention for the entire period but it is one thing
to say that the wit of Habeas Corpus in this circunstances cannot issue but
it is another thing to say that an order of detention is required to be quashed
so as to enable the detainee to avoid his civil liabilities under SAFEMA as
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al so protect his own reputation.

In a case of this nature, we do not think, in view of the admtted facts,
that we would not permit Appellant to raise the said questions.

So far as the question of non-placenent of material docunents before
the detaining authority is concerned, we may notice the follow ng dates:

(i) By a letter dated 5.7.2002, the authorities of DRI stated that Appell ant
stood exonerated for earlier years after detail ed exam nation
(ii) By a letter dated 20.12.2004, the authorities of DRI stated that

transactions after 11.10.2003 were not under scrutiny and by letters

dat ed 28.2.2005 and 7. 3.2005, the bank accounts of Appellant were

def reezed.

(iii) By reason of the Civil Court by orders dated 7.5.2004 and 31.5. 2004,
the bank accounts of  Ms. Grnar and Shri Amar were defreezed.

(iv) By an order dated 13.8.2004, the Tribunal ordered rel ease of goods.
(v) By orders dated 31.8.2004 and 28.10.2004, the G vil Judge directed
rel ease of docunents to Appell ant.

(vi) By an order dated 18.11.2004, the Civil Court issued contenpt notice

to the authorities of DRI for non-release of docunments and the
authorities of DRI nmade a statenent before the court that the
docunents are being returned.

We have noticed hereinbefore that learned Additional Solicitor
CGeneral contended that Appellant obstructed the proceedings by initiating
various civil litigations. But, indisputably, those docunents involving the
civil court proceedings were not placed before the detaining authority. If the
sane had not been done, not only the delay, in issuing the order of detention
st ood unexpl ai ned but also thereby the order - itself would becone vitiated.
Furthernore, the civil court proceedi ngs were over on 19.11. 2004.
Evidently, the detaining authority did not take inmmedi ate steps to detain
Appel l ant. Wy the docunents pertaining to the proceedings of the G vi
Court had not been placed before the detaining authority has not been
explained. On their own showi ng, Respondents admit that they were
rel evant docunents.

The question has been considered by this Court in Rajinder Arora
(supra) stating:

"Admittedly, furthernore, the status report
called for fromthe Custons Department has not
been taken into consideration by the conpetent
authorities.

A Division Bench of this Court in K S
Nagamut hu v. State of Tami| Nadu & O's. [2005
(9) SCALE 534] struck down an order of detention
on the ground that the relevant material had been
wi thhel d fromthe detaining authority; which in
that case was a letter of the detenu retracting from
conf essi on made by him™"

In P. Saravanan v. State of T.N. and Qthers [(2001) 10 SCC 212], it
was st at ed:

"When we went through the grounds of detention
enuner ated by the detaining authority we noticed
that there is no escape fromthe conclusion that the
subj ective satisfaction arrived at by the detaining
authority was the cunulative result of all the
grounds mentioned therein. It is difficult for us to
say that the detaining authority woul d have cone




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 6 of 8

to the subjective satisfaction solely on the strength
of the confession attributed to the petitioner dated
7-11-1999, particularly because it was retracted by
him It is possible to presune that the confession
made by the co-accused Sowkath Ali would al so

have contributed to the final opinion that the
confession made by the petitioner on 7-11-1999

can safely be relied on. What woul d have been the
position if the detaining authority was apprised of
the fact that Sowkath Ali had retracted his
confession, is not for us to make a retrospective
judgrment at this distance of tine."

In Ahanmed Nassar v. State of Tanmi| Nadu and Qthers [(1999) 8 SCC
473], this Court opined:

"The question-is not whether the second part of the
contents of ‘those letters was rel evant or not but
whet her they were placed before the detaining
authority for his consideration. There could be no
two opinions on it. It contains the very stand of the
det enu of whatever worth.” What el se woul d be
relevant if not this? I't may be that the detaining
authority m ght have cone to the sane concl usion

as the sponsoring authority but its contents are
rel evant whi ch could not be withheld by the
sponsoring authority. The letter dated 19-4-1999
reached the sponsoring authority and reached well
within time for it being placed before the detaining
authority. There is an obligation cast on the
sponsoring authority to place it before the
det ai ni ng authority, which has not been done. Even
the letter dated 23-4-1999 which reached the
Secretary concerned at 3.00 p.m on 26-4-1999

was much before the formal detention order dated
28-4-1999. The Secretary concerned was obliged

to place the sane before the detaining authority.
The respondent authority was not right in not
placing it as it contains not only what is already
referred to in the bail application dated 1-4-1999
but sonething nore.

The statenents of Appellant and Prabhjot Singh-were noticed by the
detaining authority. It had specifically been referred to in extenso in the
order of detention. It is, however, stated that the records were tanmpered with
at the instance of Appellant. The self-inculpatory statenments of Appellant
and that of Prabhjot Singh were said to have been taken off the file.
Respondents contended that on first information report was registered
agai nst Appel |l ant as al so one sepoy Narender Singh. But the said
information report was registered only on 6.4.2005 and not prior to the date
of order of detention.

I n paragraph 36 of the order of detention, the detaining authority
st at ed:
“"In view of the facts nentioned above, | have no
hesitation in arriving at the conclusion that you
have t hrough your acts of om ssion and
conmi ssion indulged in prejudicial activities as
narrated above. Considering the nature and gravity
of the offence, the well planned nanner in which
you have engaged yourself in such prejudicia
activities and your role therein as brought out
above, all of which reflect your high potentiality
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and propensity to indulge in such prejudicia
activities in future, | amsatisfied that there is a
need to prevent you fromindul ging in such
prejudicial activities in future by detention under
COFEPCSA Act, 1974 with a view to preventing

you from smuggling goods in future.™

We have been taken through the order of detention. The statenents of
Appel l ant and the said Prabhjot Singh were recorded therein in extenso.
Recordi ng of such statenent nust have been nade fromthe xeroxed copies
of such docunents which were available with the detaining authority. The
sel f-incul patory statenents of Appellant as al so Prabhjot Singh purported to
have been nmade in terns of Section 108 of the Custonms Act were required to
be consi dered before the order of detention could be passed. The sane was
not done. The original of such docunents m ght not been available with the

detaining authority but admittedly the xeroxed copies were. It has not been
deni ed or disputedthat even the xeroxed copies of the said docunents had
not been supplied to the detenue.. It may be true that Appellant in his

representati on dated 14.06. 2005 requested for showi ng himthe origina
docunents referred to or nentioned in the grounds of detention but then at
| east the xeroxed copies thereof shoul d have been nade available to him

Learned Additional Solicitor General subnmitted that due to non-
supply of docunents which were not vital or have merely been referred to as
incidental, the order of detention nmay not becone vitiated as was been held
by this Court in Kamarunnissa v. Union of India and Another [(1991) 1 SCC
128]. The said decision was renderedin a different fact situation. 1In the
said decision, this Court stated the law, thus:

"\0051f, nerely an incidental reference is nade to
sone part of the investigation concerning a co-
accused in the grounds of detention which has no
rel evance to the case set up against the detenus it is
difficult to understand how the detenus could
contend that they were denied the right to make an
effective representation. It is not sufficient to say
that the detenus were not supplied the copies of the
documents in tine on demand but it nust further
be shown that the non-supply has inpaired the
detenu’s right to nake an effective and purposefu
representati on. Denand of any or every documnent,
however irrelevant it may be for the concerned
detenu, nerely on the ground that there is a
reference thereto in the grounds of detention
cannot vitiate an otherw se | egal detention order
No hard and fast rule can be laid down in this
behal f but what is essential is that the detenu nust
show that the failure to supply the docunents
before the neeting of the Advisory Board had
i mpaired or prejudiced his right, however slight or
insignificant it may be. In the present case, except
stating that the docurments were not supplied
before the meeting of the Advisory Board, there is
no pleading that it had resulted in the inpairnent
of his right nor could counsel for the petitioners
poi nt out any such prejudice. W are, therefore, of
the opinion that the view taken by the Bonbay
High Court in this behalf is unassailable."

(Enphasi s suppl i ed)

What is, therefore, relevant was as to whet her the docunents were
material. |f the docunents were material so as to enable the detenue to nake
an effective representation which is his constitutional as also statutory right,
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non-supply thereof would vitiate the order of detention

It is atrite law that all documents which are not material are not
necessary to be supplied. Wat is necessary to be supplied is the rel evant
and the material documents, but, thus, all relevant docunents nust be
supplied so as to enable the detenue to nake an effective representation
which is his fundanental right under Article 22(5) of the Constitution of
India. Right to make an effective representation is also a statutory right.
[ See Sunila Jain v. Union of India and Another [(2006) 3 SCC 321]

In this case, the statenments of Appellant and Prabhjot Singh, in our
opi nion, were material. ‘They could not have been withheld. |[If original of
the said docunents were not avail abl e, xeroxed copi es thereof could have
been made available to him

The detai ning authority noreover while relying on the said docunents
in one part of the order of detention could not have stated in another part that
he was not relying thereupon. The very fact that he had referred to the said
statenment's in ex tenso is itself a pointer to the fact that he had relied upon
the sai d docunents. Even in the earlier part of the inmpugned order of
detention, i.e. detaining authority appears to have drawn his own
concl usi ons.

In view of ‘our findings aforenentioned, it is not necessary to consider
the contention raised by M. Mikul Rohtagi that order of detention suffers
fromnon-application of nmnd. The judgnent of the H gh Court, therefore,
cannot be sustained. It is set aside accordingly and the order of detention
passed agai nst Appellant is quashed. The appeal is allowed. No costs.




