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Leave granted.

Appel l ant herein is a State within the neaning of Article 12 of the
Constitution of India. It is created under the Jai pur Devel opnent Authority
Act. Respondent was appoi nted on daily-wage basis from Septenber, 1986
to June, 1987. Hi s services were dispensed with, with effect from1.7.1987.
He raised an industrial dispute and on receipt of failure report dated
26.4.1988 of the Conciliation Oficer, the Governnent of Rajasthan nade a
reference for adjudication of the following dispute to the Presiding Oficer
Labour Court at Jaipur, in exercise of its power under Section 10(1)(c) of the
I ndustrial Disputes Act, 1947

"Whet her term nation of service of workman Shr
Ransahai s/o Chhotu through Shrii M F. Beg Labour
Wel fare Centre, near Mayank Ci nenm, Station Road,
Jaipur w.e.f. 1.7.87 by the Secretary, Jaipur Devel opnent
Aut hority, Jaipur and the Garden Specialist, Jaipur
Devel opnent Authority, Jaipur is reasonable and |egal
If not then to what relief and anpbunt the workman is
entitled to receive?"

By reason of an Award dated 22.3.1999, the Presiding Oficer,
Labour Court held that the termnination of services of the workman was not
legal. He was directed to be reinstated in service with full back-wages. It
was hel d

"The term nation of workman Ramsahai son of Shr
Chhotu Ram by the respondents w.e.f. 1.7.87 is not

reasonable and legal. He is reinstated back in service.
His continuity in service is maintained, and fromthe date
of his termnation till the date of award he is awarded al

back wages al ong with ot her benefits which he would
have received while in continuous service and fromthe
date of award the worknan shall receive the wages and
ot her benefits which other similarly situated worknen
junior to himare receiving today."

A wit petition was filed by the appellant before the H gh Court of
Raj ast han, which was marked as S.B. Civil Wit Petition No.6863 of 1993.
The said wit petition was disnissed. A Letters Patent Appeal filed
t her eagai nst has al so been di snmi ssed by a Division Bench of the said Court.
The Labour Court in its Award, inter alia, held that the respondent has not
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been in continuous service for a period of 240 days with twel ve nonths
i medi ately preceding his term nation stating

“....In this way the applicant workman under the
respondent s/ managenent has not conpl eted one year

conti nuous service according to the definition of one year
conti nuous service as contenpl ated under section 25(B)

of the Act. Therefore the Issue No.1l is decided in favour
of the respondent s/ managenent agai nst the applicant."

It was further held that the plea of the appellant herein that he had
abandoned his services is not correct. It was further held that the
term nation of the workman does not cone within the purview of any of the
exceptions contenpl at ed under. Secti on 2(o00) of the Industrial D sputes Act
("the Act’, for short). It was however, opined that the appellant failed to
conply with the requirenments contained in Section 25G of the Act read with
Rul e 77 of the Industrial D sputes rules, 1958 ('the Rules’, for short) as also
Section 25H t hereof-

M. S.K. Bhattacharya, learned counsel appearing on behalf of the
appel  ant woul d contend that the recruitment and term nati on of Respondent
bei ng on dail y-wage basis, Sections 25G and 25H of the Act have no
application in the i'nstant case. It was further submtted that workman
havi ng vol untarily abandoned his services, the Labour Court wrongly opined
that he was retrenched from servi ce.

M. Sushil ‘Kumar Jain, |earned counsel appearing on behalf of the
respondent, on the other hand, would submt that Sections 25G and 25H of
the Act stand on a different footings, vis-‘-vis, 25F thereof, in so far as, for
the purpose of invoking the said provisions, it is not necessary that the
wor kman nmust conpl ete a continuous service of 240 days within a period of
twel ve cal endar nont hs precedi ng the order of term nation as envi saged
under Section 25B of the Act.

The fact that Respondent was appoi nted on daily wages and he has not
conpl eted 240 days, is not in dispute. Retrenchnment of Respondent by
Appel l ant, therefore, did not require conpliance of the provisions of Section
25F of the Act.

Section 25G introduces the rule of 'last cone first go’. It is not a rule
which is inperative in nature. The said rule would be applicabl e when a
wor kman bel ongs to a particul ar category of workman. ~An enpl oyer woul d,
interns thereof, is ordinarily required to retrench the worknman who was the
| ast person to be enployed in that category. However, for reasons to be
recorded, the enployer nmay retrench any ot her workman.

Section 25H provides for re-enpl oyment of retrenched wor kman,
which will apply in case where the enpl oyer proposes to take into
enpl oyment any person, an opportunity has to be given to himto offer
hi nsel f for re-enpl oynent.

The State of Rajasthan has franed Rul es known as Raj ast han
I ndustrial Disputes Rules, 1958.

Rul e 77 of the Rajasthan Industrial Disputes Rules prescribes the
procedure in which seniority list in the particular category of worknan was
to be maintained. Rule 78 postul ates re-enploynent of retrenched
wor kman.

Fromthe schene of the Act and the Rules franed, it appears that 25F
on the one hand and Sections 25G and 25H were enacted to nmeet situations
of different kind.

It contenplates industries where different categories of workman
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woul d be appointed. Provisions relating to retrenchnment of workman was
contenplated in different situation nanely where it can be pre-determ ned or
a contingency which can be foreseen

The statute does not envisage application of the provisions of the Act
and Rul e where both recruitment and term nation is uncertain or when the
wor knmen are not required to be recruited in a category-w se service, e.g.
skilled, sem -skilled or unskilled, etc.

Bef ore the Labour Court, muster rolls were produced by Appellant. It
was noticed that in July, 1985 Respondent had worked regularly. He did not
work in August, 1985. He worked for 25 days in Septenber, 1985, whereas,

again in Cctober, 1985 he did not work at all. He, however, worked
regularly in Novermber and Decenber of 1985. But in January, 1986 he
worked only for 9 days.  Again in February, 1986 he did not work at all. Yet

again, in March, April, My and June of 1986, he worked for 26 days, 26
days, 27 days and 25 days respectively. In the months of July, August,
Sept ember ~and Cctober of 1986 he did not work at all. Thereafter, in
Novenber, 1986, he worked for 27 days.

't is not in dispute that he had not been appointed in accordance wth
the recruitnent Rules.

In the Award of the Labour Court it is stated

"As per the nuster rolls submtted by the
respondent s/ nanagenent the working period in

Sept ember 86 vide Annexure-1 is 25 days, in Qctober 86
vi de Annexure-2 is 26 days, in Decenber 86 vide
Annexure-4 is 27 days, in January 87 vide Annexure-5 is
27 days, in March 87 vide Annexure-7 is 24= days, in
April 87 vide Annexure-8 is 26 days, in-June 87 vide
Annexure-10 is 26 days. In this manner from Septenber
86 to June 87 the applicant workman worked in total for
181= days. |If weekly holidays of 21 days are further
included init, then total of work days cones to 202=
days only. Thus it does not nmake 240 days but it is |esser
than it."

He was, therefore, not been regularly appointed. He was not in
continuous service. He never nade any conplaint prior to raising any
i ndustrial dispute that Appellant had not conplied with the provisions of
Section 25G or Section 25H of the Act.

The Labour Court committed a serious error i-n opining that only
because his name was not included in the muster roll of July, 1987, the sane
woul d anmount to renpval of his services fromthe nuster rolls. Labour
Court shoul d have probed deeper into the matter.

It is one thing to say that the workman is retrenched from his services,
but, a daily wager who keeps on coning and goi ng and even has nhot taken or
been gi ven any work on any day on each nonth, it was not necessary, as had
been opi ned by the Labour Court, to initiate a departnmental proceeding
against himfor his absence fromduty. It would have been proper in the
af orementi oned circunstances for the Labour Court to delve deepinto the
sai d question as to whether Appellant deliberately and intentionally did not
allow himto join in his duties or Respondent hinmself did not continue to
work since 1.7.1987.

Labour Court may be correct in arriving at the conclusion that there
was nothing to show that the provisions of Sections 25G and 25H had been
conplied, but there is also no finding as to whether in a situation of this
nature the sane were required to be conplied wth.

The State of Rajasthan has franed Rules in regard to the manner in
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which the seniority of workmen in a particular category from which

retrenchnent is contenplated, should be mmintained. 1It, however, pre-

supposes that a daily-wager would fall in a particular category of worknan.
Only when a daily-wager is enployer in a particular category of workman, a
seniority list is required to be maintained in terns of Rule 77 of the Rules.
We may, however, do not intend to lay down any law in this behalf as it is

not necessary for the purpose of this case. |n an appropriate case, this Court
nmay have to consider the question of justification of giving extended

nmeaning to the terns 'retrenchnment’ and 'industry’.

M. Jain appears to be right when he submits that continuous work in
terns of Section 25B of the Act is not necessary in so far as statutory
requi renents under Sections 25G and 25H are concerned. The said question
appears to have been considered by this Court in sone decisions.

In Central Bank of India vs. S. Satyam & Ors. [(1996) 5 SCC 419],
this Court opined

"The next provision is Section 25-H which is
couched i'n wi de l-anguage and i s capable of application to
all retrenched workmen, not nerely those covered by
Section 25-F. It does not require curtail nent of the
ordi nary neani ng of the word 'retrenchnent’ used
therein. The provision for reenmploynment of retrenched
wor knmen nerely gives preference to a retrenched
workman in the matter of re-enploynent over ot her
persons. It is enacted for the benefit of the retrenched
wor kmen and there i's no reason to restrict its ordinary
meani ng whi ch pronotes the object of the enactnent
wi t hout causing any prejudice toa better placed
retrenched wor knman."

Yet again in Samishta Dube vs. City Board, Etawah & Anr.
[ (1999) 3 SCC 14], this Court held

"We shall next deal with the point whether, in case
enpl oyees junior to the appellant 'were retained, the
directions issued by the Labour Court could be treated as
valid. Section 6-P of the U P. Act (which corresponds to
Section 25-G of the Central Act of 1947) states that
where any workman in an industrial establishment is to
be retrenched and he belongs to a particular category of
worknmen in that establishnment, in the absence of any
agreenment between the enpl oyer and the worknen in
this behalf the enployer shall ordinarily retrench the
wor kmen who was the |ast person to be enployed in that
category, unless for reasons to be recorded, the enpl oyer
retrenches any other person. Now this provision is not
controlled by conditions as to | ength of service contained
in Section 6-N (which corresponds to Section 25-F of the
Industrial Disputes Act, 1947). Section 6-P does not
require any particul ar period of continuous service as
required by Section 6-N. In Kam esh Singh v. Presiding
Oficer5 in a matter which arose under this very Section
6-P of the U P. Act, it was so held. Hence the H gh Court
was wong in relying on the fact that the appellant had
put in only three and a half nonths of service and in
denying relief. (See also in this connection Central Bank
of India v. S. Satyanb.)

Nor was the High Court correct in stating that no
rule of seniority was applicable to daily-wagers. There is
no such restriction in Section 6-P of the U P. Act read
with Section 2(z) of the U P. Act which defines
wor kman.

It is true that the rule of first come, last go in
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Section 6-P could be deviated fromby an enpl oyer

because the section uses the word ordinarily. It is,
therefore, permissible for the enployer to deviate from
the rule in cases of lack of efficiency or |oss of
confidence, etc., as held in Swadesamitran Ltd. v.

Wor kmen7. But the burden will then be on the enpl oyer

to justify the deviation. No such attenpt has been nmde

in the present case. Hence, it is clear that there is clear
violation of Section 6-P of the U P. Act."

Yet again recently in Regional Manager, SBlI vs. Rakesh Kumar
Tewari [(2006) 1 SCC 530], this Court followed Central Bank of India
(supra), stating :

"Section 25G provides for the procedure for

retrenchnent of a workman. The respondents have
correctly submitted that the provisions of Sections 25G
and 25H of the Act do not require that the workman
shoul d have been in continuous enploynent within the
nmeani ng of Secti on 25B before he could said to have
been retrenched. "

We woul d, therefore, proceed on the basis that there had been a

viol ation of Sections 25G and 25H of the Act, but, the same by itself, in our
opi nion, would not nmean that the Labour Court should have passed an

Award of re-instatement with entire back wages. This Court time and again
has held that the jurisdiction under Section 11A nmust be exercised
judiciously. The workman nust be enpl oyed by a State within the neaning

of Article 12 of the Constitution of India, having regard to the doctrine of
public enploynent. It is also required to recruit enployees in ternms of the
provisions of the rules for recruitnment framed by it. Respondent had not
regul arly served Appellant. The job was not of perennial nature. There was
nothing to show that he, when his services were term nated any person who
was junior to himin the sane category, had been retained. H s services
were dispensed with as early as in 1987. It would not be proper to direct his
rei nstatement with back wages. W, therefore, are of the opinion that
interest of justice would be sub-served if instead 'and in place of re-

i nstatenent of his services, a sumof Rs.75,000/- is awarded to Respondent

by way of conpensati on as has been done by this Court in a nunber of its
judgments. [See State of Rajasthan & Anr. vs. Chyan Chand (G vi

Appeal No. 3214 of 2006, disposed of on 28th July, 2006.]

This appeal is allowed in part and to the extent nentioned
herei nbefore. There shall be no order as to costs.




