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CASE NO. :
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Venkat egowda & Ors.
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St ate of Karnat aka

DATE OF JUDGVENT: 06/ 11/2006

BENCH
A. K Mathur & Lokeshwar Singh Panta

JUDGVENT:
JUDGMENT

Lokeshwar' Singh Panta, J.

Thi s appeal is preferred by Venkat egowda (A-1),
Muddegowda (A-2), Shivanna (A-3), CGovindappa (A-4)

Govi ndai ah (A-5), Venkataramanai ah (A-6), Rajashekaraiah (A-
7), Lakkegowda (A-8), Rama (A-9), Shivanna (A-10), Mhadeva
(A-11), Ganghahanunai ah (A-12), Singraiah (A-13), Annaiah
(A-14), Bettegowda (A-15), Chikkanna (A-16), Govindaiah (A-
17), Rama (A-18), appellants herein, questioning the
correctness of the final judgment and order dated 7.3.2006
made in Crimnal Appeal No. 161/2000 on the file of the High
Court of Karnataka at Bangal ore. The appellants took their
trial before the Additional District and Sessions Judge,
Bangal ore Rural District, Bangalore, in S C. No. 97 of 1989 for
of fences under Sections 143, 147, 148, 324, 302 read with
Section 149 of the Indian Penal Code (for short "the IPC') on
the allegations that all of themformed thensel ves into an
unl awful assenbly to cause the death of Venkatesh, 't he
deceased herein, and in prosecution of the same, they

nmur dered the deceased and caused injuries to Rajanna (P.W1)
and Kenchai ah (P. W 3).

The trial court, after exam ning the prosecution evidence,
observed that there was delay in lodging the FIR and noticing
the contradictions and i nprovenents between the ocul ar
evi dence of Rajanna (P.W1), Modal agiri (P.W2), Kenchai ah
(P.W-3) and Lakshmana (P. W 10) cane to the conclusion that
the prosecution had not established its case against the
accused and consequently acquitted all the accused persons
vi de judgnment and order dated 15.04.1999.

In an appeal filed against the said judgnment of acquitta
by the State before the H gh Court of Karnataka, the Hi gh
Court, accepting the evidence of one injured wtness and two
eye-wi tnesses coupled with the medi cal evidence of the
doctors, found all the appellants guilty of the offences under
Sections 143, 148 and 326 IPC read with Section 149 | PC and
sentenced each one of the appellants to undergo inprisonnent
for a period of five years and to pay a fine of Rs.10,000/- each
and in default of payment of fine to undergo further rigorous
i mprisonnent for one year. CQut of the amount of fine, if
realized, a sumof Rs.20,000/- each was ordered to be paid to
the injured witnesses P.W1 and P. W3 and the bal ance
amount of fine to Venkatappa (P.W7), the father or the | ega
heirs of the deceased Venkatesh as conpensati on. No
separate sentence, however, was awarded for the offences
under Sections 143 and 148 of |PC.
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Feel ing aggrieved and di ssati sfied agai nst the judgnent
and order of the High Court, the appellants have filed the
present appeal by way of special |eave challenging their
convi ction and sentence inposed on themby the H gh Court.

Briefly stated the facts of the case are that the appellants
are residents of Village Gangonahalli. The deceased
Venkat esh, Rajanna (P.W1), Kenchaiah (P.W 3), Venkatappa
(P.W7) and Lakshnmana (P. W10) are residents of Village
Basvanapal ya. The di stance between the said two villages is
about 1.5 to 2 kilonmetres. Venketagowda (A-1) is the father-

i n-1aw of conpl ai nant Raj anna (P. W1) and Venkat appa
(P.W7) is the father of the deceased.

The occurrence, in question, took place on 04.11.1986 at
about 6.30 p.m when Rajanna (P.W1), Kenchaiah (P.W3),
Lakshmana (P. W 10) andthe deceased Venkatesh went to the
Co-operative Soci ety at Chowdanapal ya and col |l ected food
grains fromthe ration shop. Wen they were returning to
their village, they found Venkategowda (A-1) standing in front
of his house arned with a chopper. . A-1 had picked up a
quarrel wi th the deceased Venkat esh, Rajanna (P.W1),

Kenchai ah- (P.W 3) and Lakshmana (P.W 10) on the pretext as

to why they had worked in the garden of Thi mmappa Gowda

inspite of they being asked not to do any job of Thi nmappa
Gowda. Govi ndappa (A-4) assaulted Rajanna (P.W1) on his

right hand with a spear whereas CGovi ndai ah (A-5) assaulted
himwi th a club on hi's back. Shivanna (A-3) assaulted the
deceased Venkatesh with a club on his shoul der and

Venkat egowda (A-1) assaulted the deceased with a chopper on

the left thigh whereas Miuddegowda( A-2) assaulted the

deceased with a chopper on the'left armand left ear. As a
result of injuries, the deceased Venkatesh fell down on the
ground. After conm ssion of the offences, the appellants tried
to assault Lakshnmana (P. W 10) who escaped fromtheir

clutches and took shelter in the house of PPW 12 and P.W 14.
Raj anna (P. W1) and Kenchai ah (P-W 3) were persuaded by

Moodal agiri (P.W 2) to go to their village | eaving the deceased
Venkat esh at the scene of occurrence in an injured condition

On the followi ng day, i.e. 5.11.1986, at about 10.00 a.m
Raj anna (P.W 1) went to Kudur Police Station and got the
conplaint (Exhibit P-1) witten by a scribe near the Kudur
Police Station. K B. Jayaramappa (P.W_20) who, at the
relevant time, was the Station House O ficer of the Police
Station, registered a case Crine No. 177/1986 vide FILR
(Exhi bit P-30) against the appellants under Sections 143,

147, 148, 149 and 324 of the IPC. P.W20 K B. Jayaranappa
went to the scene of occurrence at about 12.00 noon.” He
found Venkatesh lying with injuries on the footpath between
the houses of Venkat egowda (A-1) and Ganghahanunmai ah (A-

12). The Investigating Oficer prepared the spot mahazar and
searched the houses of the appellants to recover the weapons
of of fences but no recovery was effected therefrom

Raj anna (P. W1) and Kenchaiah (P.W3) were nedically
exam ned by Dr. D. Rajanna (P.W9) on 05.11.1986 at about
11.00 a.m and he found sinple injuries on their persons. On
the sanme day, injured Venkatesh was exam ned by the Medica
O ficer of Nagavalli, who referred himto Tunkar Hospita
where Dr. C.R Rangaraju (P.W 4), the Assistant Surgeon
nedi cally examined him Dr. C R Rangaraju (P.W 4) found
three injuries on the person of Venkatesh out of which
conpound fracture of the left fermur | ower end was grievous in
nature while other injuries were sinple in nature. The victim
was shifted after two days to Victoria Hospital, Bangalore. Dr.
Rangaraj an (P.W18) nedically exam ned the victimat Victoria
Hospital . Venkatesh died at Victoria Hospital on 04.02.1987
at 6.00 aam Dr. S.B. Patil (P.W13) conducted post-nortem
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on the dead-body of the deceased Venkatesh on 05.02.1987.
According to the opinion of Dr. S.B. Patil (P.W13), the cause of
death of Venkatesh was due to respiratory failure as a result of
consolidation of lungs secondary to fracture of thigh bone.

The factum of death was intimated to the Police Station. On
04.02.1987, K N. Mariyappa, who at the relevant tinme was

wor ki ng as Head Constable in Kudur Police Station, prepared

a supplenmentary F.1.R at 9.00 p.m and converted the offence
from Section 324, IPC, to Section 302, IPC, and thereafter FIR
was sent to the Judicial Mgistrate and ot her higher officials.
On compl etion of the investigation, charge sheet was laid by
the Police against the appellants.

The prosecution, in support of its case, exam ned as
nmany as 20 witnesses and marked 32 exhibits. The
appel lants in their statenents recorded under Section 313 of
the Code of Crimnal Procedure pleaded not guilty to the
charges and cl ai med that they have been falsely inplicated in
the case because of political rivalry and aninosity between the
conpl ai nant party and the accused party.

Thetrial court acquitted the accused of all the charges.
On appeal by the State of Karnataka, the appellants were
convi cted and sentenced as aforesaid. Hence, this appeal

On behal f of the appellants, Shri Dinesh Dw vedi, |earned
seni or counsel, contended that the trial court, on a proper
appreci ation of the evidence of injured w tnesses, nanely,

Raj anna (P.W 1), Kenchaiah (P.W 3) and the eyew tness

Moodal agiri (P.W?2) has rightly cone to the conclusion that
because of prior enmity the appellants were falsely inplicated
in the case after due deliberation.” Learned counsel contended
that the FIRin this case had cone into existence after due
del i beration and there were discrepanci es and inprovenents

in the versions of Rajanna (P.W1), Modalagiri (P.W2), and
Kenchai ah (P.W3), which were noticed by the trial court and
these were found to be sufficient to doubt the correctness of
the prosecution case. Therefore, according to the |earned
counsel, the trial court was justified in acquitting the
appel l ants. He al so contended that the Hi gh Court, 'on the
sanme set of facts and on re-appreciation of the evidence

wi t hout properly noticing the contradictions in the ocular

evi dence of the injured witnesses and one eyew t ness, has
erroneously convicted the appellants on flinsy grounds.

Shri Sanjay R Hegde, the |earned counsel for the
respondent - St ate, however, supported the judgnment of the
Hi gh Court concerning the conviction of Venkategowda (A-1),
Muddegowda (A-2), Shivanna (A-3), Govindappa (A-4) and
CGovi ndai ah (A-5) by contending that there was no reason why
the evidence of the injured witnesses and the eyew tness
corroborated by the nedical evidence should be rejected. It
was his argunent that the High Court, as a first Court of
Appeal , has a duty to reconsider the evidence and correct the
error commtted by the trial court. He, however, fairly and in
our view, rightly stated that the conviction of
Venkat ar amanai ah (A-6), Raj ashekarai ah (A-7), Lakkegowda
(A-8), Rama (A-9), Shivanna (A-10), Mhadeva (A-11)
Ganghahanumai ah (A-12), Singraiah (A-13), Annaiah (A-14),

Bett egowda (A-15), Chi kkanna (A-16), Covindaiah (A-17) and
Rama (A-18) by the Hi gh Court cannot be justified for the | ack
of satisfactory and cogent evidence connecting themw th the
conmi ssi on of the offences.

We have independently scrutinized the evidence of the
material witnesses in the teeth of the rival contentions of the
parties. On reprisal of the evidence of the injured wtnesses
Raj anna (P.W 1) and Kenchaiah (P.W3) as also the evidence of
eyew tness Moodalagiri (P.W2), it is clear that the evidence on
record fully establishes the case of the prosecution agai nst
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Venkat egowda (A-1), Middegowda (A-2), Shivanna (A-3),

CGovi ndappa (A-4) and CGovi ndai ah (A-5) although, there were
certain discrepancies in the testinmony of the injured wtnesses
and eyewitness in regard to the weapons of offence

i ndividually used by (A-1), (A-2), (A-3), (A-4) and (A-5) for
inflicting injuries on the person of each of the injured

wi tnesses (P.W1) and (P.W3) as also on the person of the
deceased Venkatesh. The discrepancies, as pointed out by the
| earned counsel for the appellants, are minor and

i nsignificant. The witnesses were examined in the court after
a gap of alnost ten years. The injured witnesses were cross-
exam ned not on the very same day when their exam nations-

i n-chi ef was conducted, but their evidence was recorded after
a long gap of tinme. On examination of the evidence of Rajanna
(P.W1), we find that he was exam ned-in-chief on 26.11. 1996,
but his cross-exam nation continued and he was cross-

exam ned again on 27.11.1997. Likew se, Kenchaiah (P.W3)

was exam ned-in-chief on 28.11.1996, but his cross-

exam nati on took place on 28.4.1997. Further evidence on
record would show that the injured w tnesses had been

subj ected to searching | engthy cross-exam nati on and

guesti ons nunbering nore than hundred were being put to

each witness. 1In such type of cross-exam nation by the

def ence, sone inprovenments, contradictions, and om ssions

are bound to occur /in their evidence, but they are not of
serious nature and they cannot be treated as vital and
significant contradictions so as to disbelieve and discard the
substratum of the prosecution case.” The evidence of the

i njured witnesses Rajanna (P.W1), Kenchaiah (P.W3) and
eyew t ness Modal agiri. (P. W2) has been rightly appreciated
and accepted by the H gh Court and we find no cogent and

sound reason to differ fromthe reasoning and finding recorded
by the Hi gh Court agai nst Venkat egowda (A-1), Middegowda
(A-2), Shivanna (A-3), Govindappa (A-4) and Govindai ah (A-5)
hol ding themguilty of the offences. There is no substance in
the argunent of the | earned senior counsel for the appellants
that the evidence of Rajanna (P.W1), Modalagiri (P.W2) and
Kenchai ah (P.W3) should be |evelled as the evidence of the

i nterested witnesses. There was no basis for Rajanna (P.W1),
Moodal agi ri (P. W?2) and Kenchai ah (P.W3) to falsely inplicate
the appel |l ants Venkat egowda (A-1), Middegowda (A-2),

Shi vanna (A-3), Govindappa (A-4) and Govindaiah (A-5) in the
present case. On the other hand, we find that the evidence of
the injured and eyewitnesses is quite natural, convincing and
trust-worthy. The |earned senior counsel for the appellants
then contended that there is an inordinate delay in-lodging the
conpl aint by Rajanna (P.W 1) and registering the FIR in the
Police Station. In support of this submission, reliance is

pl aced on Peddireddy Subbareddi And Qthers v. State of

Andhra Pradesh [AIR 1991 SC 1356] and Amar Singh v.

Bal wi nder Singh And O hers [ (2003) 2 SCC 518]. We have
exam ned the ratio of the said decisions.

In Peddireddy’s case (Supra), this Court, on the scrutiny
of the evidence, found that the testinony of sole w tness was
cl ouded with strong suspicion and as the FIR was | odged by a
del ay of 15 hours, and in such circunstances, the false
i mplication of the accused in the said case could not be
conpletely rul ed out.

In Amar Singh’s case (supra), it is held that there is no
hard and fast rule that any delay in | odging the FIR woul d
automatically render the prosecution case doubtful. Further
it is observed that it necessarily depends upon facts and
ci rcunst ances of each case whether there has been any such
delay in |l odging the FIR which nmay cast doubt about the
veracity of the prosecution case and for this, a host of
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circunstances |like the condition of the first informant, the
nature of injuries sustained, the nunber of victins, the efforts
nmade to provide nmedical aid to them the distance of the
hospital and the police station etc. have to be taken into
consi deration and that there is no mathematical formula by
whi ch an inference may be drawn either way merely on
account of delay in lodging of the FIR
After perusing the entire evidence on record in the
present case, as noticed above, the incident took place on
04.11.1986 at about 6.30 p.m in front of the house of
Venkat egowda (A-1) and the manner in which Venkat egowda
(A-1), Muddegowda (A-2), Shivanna (A-3), Govindappa (A-4)
and Govi ndai ah (A-5) had assaulted the injured w tnesses and
the deceased, the witnesses were frightened and they fled
away fromthe scene of occurrence to save their |ives,
therefore, they did not |odge the conplaint with the police on
the sane day. The injured w tnesses have expl ai ned the del ay
in lodging the FIR and it was on the foll owi ng day of the
occurrence that Rajanna (P.W1) along with Venkatappa
(P.W7) went to the Kudur Police Station, which is about 15
kms. fromthe place of occurrence and nmade the complaint to
the police official. Having regard to the injuries inflicted on
the body of the deceased as also on the person of the injured
wi tnesses, it was but natural for Rajanna (P.W1) and other
Wi tnesses not to venture to go straight to the Police Station
and | odge the conplaint with the police on the day of the
occurrence and the fact that the witnesses left the deceased
Venkat esh on the scene of occurrence itself would indicate the
gravity of the situation. It is settled |aw that the delay in
lodging the FIRw || not be fatal in every case if the ocul ar
version of the eyewitnesses is reliable and trustworthy. The
prosecution has explained the reason of the delay and as the
testinony of the injured witnesses was found credi ble by the
H gh Court, the delay in |odging of the conplaint and FIR w I
not be fatal to the prosecution case. ~The sequence of the
events and the manner in which FIR has been | odged have
been rightly taken into consideration by the H gh Court and
we do not find any infirmty and perversity in the findings of
the H gh Court accepting the explanation of the prosecution
for lodging of F.1.R on the next day of the incident. The
subm ssion of the | earned senior counsel for the appellants
that the prosecution case shoul d be di scarded and di sbeli eved
on the ground of delay in |lodging the FIR, does not nerit
acceptance. There is no material on record fromwhich an
i nference can be drawn that the nmaterial w tnesses have
i mpl i cated appel |l ants Venkat egowda (A-1), Middegowda (A-2),
Shivanna (A-3), CGovindappa (A-4) and CGovi ndaiah (A-5) in a
fal se case. However, the evidence proved does not permt any
i nference to be drawn regarding participation of other
appel l ants in the conm ssion of the offences, therefore, the
convi ction of Venkatarananai ah (A-6), Rajashekaraiah (A7),
Lakkegowda (A-8), Rama (A-9), Shivanna (A-10), Mhadeva (A-
11), Ganghahanunmai ah (A-12), Singraiah (A-13), Annai ah (A-
14), Bettegowda (A-15), Chikkanna (A-16), Govindaiah (A-17)
and Rama (A-18), as recorded by the High Court, is sinmply
based on the inference drawn regarding their participation and
exi stence of conmon intention on the basis of conjectures and
surmi ses cannot be sustained. The established facts,
however, conclusively prove the conplicity of Venkategowda
(A-1), Muddegowda (A-2), Shivanna(A-3), CGovindappa (A-4)
and Govi ndai ah (A-5) in conmi ssion of the aforesaid of fences.
Havi ng gi ven our careful consideration to the
subm ssi ons nmade by the | earned counsel for the parties, we
are of the opinion that the judgment and order of the Hi gh
Court suffers fromno perversity and illegality to warrant our
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interference to the extent of convicting Venkategowda (A-1),
Muddegowda (A-2), Shivanna(A-3), Govindappa (A-4) and
Govi ndai ah (A-5) for offences under Section 326 read with
Section 149 | PC and Sections 143 and 148 of the |IPC
However, the conviction and sentences inposed upon
Venkat ar amanai ah (A-6), Raj ashekarai ah (A-7), Lakkegowda
(A-8), Rama (A-9), Shivanna (A-10), Mhadeva (A-11),
Ganghahanumai ah (A-12), Singraiah (A-13), Annaiah (A-14),
Bett egowda ( A-15), Chi kkanna (A-16), Govindaiah (A-17),
Rama (A-18) are set aside and they are acquitted of the
charges |l evell ed against them

The residuary question is whether the sentence as
i nposed by the Hi gh Court upon Venkategowda (A-1),
Muddegowda (A-2), Shivanna (A-3), Govindappa (A-4) and
Govi ndai ah (A-5) is harsh. Considering the background facts,
nanmely, the incident took place on 4.11.1986, the nature of
the injuries sustained by the deceased and the witnesses, the
fact that Venkategowda (A-1), Miuddegowda (A-2), Shivanna(A-
3), Govindappa (A-4) and Govi ndai ah (A-5) have suffered
physically, mentally and financially in prosecuting the |egal
battle in different courts for the past about 20 years, while
mai ntai ning their conviction under Section 326, IPC, read with
Section 149, IPC, it mght be appropriate to reduce the
sentence of Venkategowda (A-1), Miuddegowda (A-2), Shivanna
(A-3), Govindappa (A-4) and Govi ndai ah (A-5) fromfive years
ri gorous inprisonment' to one year rigorous inprisonnment
each and also to pay a fine of Rs. 5,000/- each instead of Rs.
10, 000/ - each as inposed by the Hi gh Court. [In default of
payment of fine, Venkategowda (A-1), Miuddegowda ( A-2),
Shi vanna( A-3), Govi ndappa (A-4) and CGovi ndai.ah (A-5) each
shal | further undergo 3 nonths rigorous inprisonnent. CQut
of the amount of fine, if realized, a sumof Rs. 5,000/- each
shall be paid to Rajanna (P.W1) and Kenchaiah (P. W 3)
injured wi tnesses and a sum of Rs.10,000/- shall be paid as
conpensation to Venkatappa (P.W7) - the father or the | egal
heirs of the deceased Venkat esh.

The appeal is partly allowed to the extent i'ndicated
above. Venkat aranmanai ah (A-6), Raj ashekarai ah (A-7),
Lakkegowda (A-8), Rama (A-9), Shivanna (A-10), Mahadeva (A-
11), Ganghahanunai ah (A-12), Singraiah (A-13), Annaiah (A-
14), Bettegowda (A-15), Chikkanna (A-16), Govindaiah (A-17),
Rama (A-18) are stated to be in jail undergoing inprisonnment
in this case. They shall be released forthwith by the jail
authorities, if not required in any other case.




