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Leave granted.

The short point for decision inthese appeals is
whet her in view of Section 18 of the Apprentices Act,
1961 (hereinafter 'called the "1961 Act") the 1st Addl.
Labour Court, Chennai, was justified in holding that the
respondent who had been appointed as an apprentice
by the appellant herein was a "workman" wthin the
nmeani ng of Section 2 (s) of the Industrial Disputes Act,
1947 (hereinafter referred to as the "1947 Act’). The said
guestion also gives rise to the issue as to whether the
Labour Court was right in holding that the termnation of
the respondent’s apprenticeship was-in violation of
Section 25-F of the 1947 Act and consequently whether
he was entitled to reinstatenent with continuity in
service and all back wages and other concessions
accruing to him

A few facts are required to be set out to appreciate
the award passed by the Labour Court.

The case nade out by the respondent before the
Labour Court under Section 2 (a) of the 1947 Act was
that he had joined the appellant herein as a casua
| abourer on daily wages on 6th April, 1987.  According to
hi m he had continued to work in the Marketing
Devel opment Centre of the appellant at Nunganbakkam
on daily wages at Rs. 15/- per day continuously till = 2nd
May, 1990. It was also his case that while working with
the appellant he had been called for a direct interview on
13th April, 1990 for the post of Apprenticeship Trai nee
(Shop Assistant) and that he was sel ected as per the
Order dated 26th April, 1990. It was asserted by the
respondent that during the 1st year he was paid a salary
of Rs.600/- per nonth and during the 2nd year he was
paid Rs.750/- per nonth as salary and after the training
peri od was over, the appellant herein had agreed to
appoint himas a Peon. It is his case that on 8th July,
1991, he was transferred to the Governnment Purchase
Section of the Regional Ofice where he was nade to
perform dispatch work. Suddenly, on 1st May, 1992,
wi thout any reason or inquiry, he was renoved from
service and that since he had served continuously for
nore than 240 days, his renoval from service should be
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treated as retrenchnent since the appellant herein had
not followed the procedure indicated in Section 25-F of
the 1947 Act.

The further case of the respondent was that while
juniors were allowed to continue in service, he was not
reinstated and his renmpval from service w thout any
reason viol ates the provisions of Section 25-F of 1947
Act .

The appellant herein had chosen to remain silent
despite the several letters witten on behalf of the
respondent and ultimately an application was filed
bef ore the Labour O ficer on 30th March, 1993. However,
since the conciliation failed, the respondent was
conpelled to pray for reinstatenent with continuity of
servi ce and ot her concessions.

The case nade out by the respondent was
conpl etely deni ed by the appellant herein and it was
stated in.its counter that the respondent had applied to
the appel 'ant for appointnment to the post of Staff
Assi stant' Apprentice Trainee-and that in the interview
dated 13th April, 1990 he was sel ected and orders were
passid in this regard on 26th-April, 1990 wherein it was
specifically mentioned that the training period would be
for two years only. ~ It was also nentioned that during the
period of training 'in the 1st year consolidated wages of
Rs. 600/ - per nonth would be paid and during the 2nd
year a sumof Rs.750/- per nonth would be paid. The
respondent was directed to report for training before 3rd
May, 1990 and the training period -consequently canme to
an end on 2nd May, 1992. On 29th April, 1992, the
respondent requested the appellant to confirmhimin
service and by subsequent letters dated 12t h August,

1992 and 7th Decenber, 1992, the respondent requested

the appellant to make hi m pernanent. Only thereafter

noti ces were issued by the respondent through his

advocate indicating that he had been rempoved from
service without any reason or wthout holding any

inquiry in violation of Section 25F of the 1947 Act. It was
al so contended on behalf of the appellant that since the
two years training period of the respondent as a trainee
had come to an end, he was not entitled to any relief as
prayed for. 1In order to decide the di spute the Labour
Court franed the follow ng issues:-

"1. Wiether it is correct to say that the

petitioner was enployed only as a trainee

in the respondent/ Managenent, as

cont ended by the respondent?

2. Wiether the renoval of the petitioner
fromservice is justifiable?

3. If not, what is the relief for which the
petitioner is entitled.?"

After exam ning the evidence which had been
adduced on behalf of the parties, the Labour Court
recorded that the respondent herein had joined as a
casual |abourer on 6th April, 1987 in the Marketing
Devel opnent Centre under the management of the
appellant in the Eldorado Building at a daily wage of
Rs. 12/ - which was subsequently enhanced to Rs.15/-. It
was al so recorded that the respondent herein was
perform ng dispatch work, remtting noney by going to
the regional office, cleaning articles and delivering goods
sold to customers and in this background he was offered
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the post of Apprentice Trainee (Shop Assistant) for which
he was selected on 26th April, 1990 and was paid a sum

of Rs.600/- per month during the 1st year of training,

whi ch anmount was increased to Rs.750/- per nonth

during the 2nd year of training. It was also recorded that
al t hough the respondent was appointed as Apprentice

Trai nee (Shop Assistant), he continued to do the sane
work. It was al so recorded that while perusing Ex.W7, it
was noticed that the appellant had agreed to engage the
respondent as a Peon in 'D Category or as a shop
assistant. It was also seen fromletters exchanged
between the parties that the respondent who had been
serving as a casual |abourer had been recomended for
appoi ntnent to a pernanent post by the Genera

Manager .

Basing its judgnent —on the aforesaid material, the
Labour Court accepted the case ~made out by the
respondent, and held that the case nade out on behal f

of the appellant that after the period of apprenticeship
the respondent’s connection wth the appellant had
ended, was not acceptable. The Labour Court al so cane
to the conclusion that even after joining as
apprentice and shop assistant on 3rd May, 1990, the
respondent had served in-the show room and performed

the sanme work which he had perforned previously and

had been performng a full-tinme job and hence his

di sm ssal from service was not at all justified. In view of
its aforesaid findings, the Labour Court ordered that the
respondent be reinstated in service with continuity,
together with back wages and all other concessions
accruing to him

On 23rd June, 1997, the appellant chal l'enged 't he

award passed by the Labour Court by way of a Wit
Petition before the Madras Hi gh Court, being

No. 9462/ 1997. On the said petition, the |earned Single
Judge stayed the award and such stay was confirmed on

4t h Septenber, 1998 by the |earned Single Judge with a
direction upon the appellant to deposit a sum of

Rs. 63, 000/ - before the Labour Court w thin 12 weeks

and further directed that the said sumbe invested in
fixed deposit in a nationalized bank and the interest of
the sanme be rel eased to the respondent once in six
nonths. There was a further direction upon the

appel lant to pay Rs.750/- per nonth to the respondent
and to pay all the arrears within 12 weeks fromthe date
of the order.

The said order of the |earned Single Judge dated 4th

Sept enber, 1998 was chal | enged by the appellant in

appeal being Wit Appeal No.1364/1998. On 25th April
2002, the Division Bench stayed the operation of the
order of the | earned Single Judge dated 4th Septenber
1998 and nmodified the interimorder in so far as it related
to paynent of wages under Section 17B of the 1947 Act.

A direction was given that such payment was to be nade
under Section 12B of the said Act from Cctober, 1998 till
the disposal of the Wit Appeal. The arrear of wages
under Section 17B up to April 2002 was also required to
be paid on or before 15th May, 2002 and future nonthly
wages on or before the 10th of every succeedi ng nonth,
failing which the stay would stand automatically

vacat ed. On 16th Septenber, 2004, the Wit Appea
was di sposed of with the follow ng directions:-

"The appellant (NSIC) shall pay to second
respondent (Shri V. Lakshmi Narayanan)
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directly by way of cheque a sum of

Rs. 15, 000/ - which represents the interest

on Rs.63,000/- fromthe date of the

i mpugned order till date, within a period of

4 weeks fromtoday and in future, the
appel l ant shall pay to the second

respondent interest @4% p.a. on

Rs. 63,000/ - every quarter till the disposal of
the Wit Petition No.9462 of 1997."

The wit petition itself came up for hearing on 20th
Sept enber, 2004 before the | earned Single Judge who
di sm ssed the same and confirmed the award of the
Labour Court dated 20th March, 1997. A restoration
petition was al so disnm ssed on 3rd January, 2005. The
appel l ant thereupon filed another Wit Appeal against the
order of the |learned Single Judge dismissing the wit
petition and the subsequent order dismssing the
restoration petition, being Wit Appeal No.539/2005.
On 28t h March, 2005, the Division Bench dismssed the
Wit Appeal upon holding that although the respondent
was designated as an apprentice, in fact, he was not an
apprentice but an enmployee doing full time work in the
est abl i shnent .

The present appeal is directed against the said
j udgrment and order of the Division Bench dated 28th
Mar ch, 2005.
The other appeal is directed agai nst the order of the
| earned Single Judge of the Madras Hi gh Court dated
20t h Septenber, 2004 dism ssing the appellant’s Wit
Application.
Since the same set of facts wll be relevant for a
decision in both the appeals, they have been taken up
together for disposal and are being disposed of by this
j udgrent .
The entire dispute centers round the question as to
whet her the respondent was, in fact, a workman within
the neaning of Section 2 (s) of the 1947 Act or an
apprentice trainee within the neaning of Section 18 of
the 1961 Act.
Section 2 (s) of the 1947 Act defines "workman" in
the following terms: -
"2 (s). "workman’ neans any person (including
an apprentice) enployed in any industry to do
any manual , unskilled, skilled, technical
operational, clerical or supervisory work for
hire or reward, whether the terns of
enpl oyment be express or inmplied, and for the
pur poses of any proceeding under this Act in
relation to an industrial dispute, includes any
such person who has been di snissed,
di scharged or retrenched in connection with,
or as a consequence of, that dispute, or whose
di sm ssal, discharge or retrenchnent has |ed
to that dispute, but does not include any such
person \ 026

i ) who is subject to the Air Force Act,
1950 (45 of 1950), or the Arny Act,
1950 (46 of 1950), or the Navy Act, 1957
(62 of 1957); or

(ii) who is enployed in the police service
or as an officer or other enployee of a
prison ; or
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(iii) who is enployed mainly in a
managerial or administrative capacity; or

(iv) who, being enployed in a
supervi sory capacity, draws wages
exceedi ng one thousand si x hundred
rupees per mensem or exercises, either
by the nature of the duties attached to
the office or by reason of the powers
vested in him functions mainly of a
manageri al nature.”

From the above, it will be seen that a "workman"
i ncl udes an "apprentice". However, Section 18 of the
1961 Act defines that apprentices are trai nees and not
workers'in the following terms:-
"18. Apprentices are trai nees and not
wor ker s.\'027Save -as otherwi se provided in this
Act, --
(a) every apprentice undergoi ng
apprenticeship training in a designated trade
in an establishnent shall be a trainee and not
a worker; and

(b) the provisions of any law with respect to
| abour shall not apply to or in relation to such
apprentice."

Fromthe above, it will be seen that on the one hand
while an apprentice is also treated to be a workman for
the purposes of the 1947 Act, by virtue of Section 18 of
the 1961 Act, it has been categorically provided that
apprentices are not workers and the provisions of any
law with respect to | abour shall not apply to or in
relation to such apprenti ce.

We have been taken though the |etter issued on

behal f of the appellant to the respondent on 26th April,
1990 with reference to the interview held on 13th April
1990, for being engaged as Apprentice Trai nee (Shop
Assistant). Fromthe said order it is very clear that the
respondent was appointed as an apprentice and that the
duration of his apprenticeship training would be two
years fromthe date on which he reported for such
training. It was al so indicated that he would be paid a
consol i dated stipend of Rs.600/- per nmonth duringthe
first year and on satisfactory conpletion of the first
year, he would be paid at the rate of Rs.750/- per nonth
during the second year. It was further stipulated that
the respondent would be entitled to 15 days |eave every
year during the period of apprentice training.
Paragraph 5 of the aforesaid letter, which seens to be
in consonance with Section 22 of the 1961, Act states as

foll ows: -
"“On conpl etion of your apprentice
training satisfactorily, vyou will be eligible

to apply for consideration for recruitnment
to any post in Group 'D Category
(present Scal e 196-290) subject to

avai lability of vacanci es and recruitnent
rul es of the Corporation."

It also appears fromthe letter dated 3rd May, 1990,
witten by the respondent to the Joint Manager
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(Marketing) of the appellant-corporation that pursuant
to the letter of 26th April, 1990, he reported for duty on
3rd May, 1990 as Apprentice Trainee (Shop Assistant) in
the Marketing Devel opnent Centre

We have al so been shown a letter dated 29th April

1992, witten by the respondent to the Regional Genera
Manager of the appellant-corporation indicating that he
had been appoi nted as Sal es Assistant (Apprentice) for a
period of two years with effect from 3rd May, 1990 and
the period was to expire on 2nd May, 1992. In his said
letter, the respondent requested the authorities of the
appel | ant - corporati on to consider absorbing himon a
permanent basis in viewof the fact that he had been
working in the organi zation for six years. It is only on
5th February, 1993, that the respondent’s |lawer wote to
the appell ant-corporation indicating that at the interview
held on 13th April, 1990 for appointment to the post of
Apprentice Trai nee (Shop Assistant), it had been agreed
to absorb’ himin a Goup 'D Category after conpletion
of his apprenticeship. It was also alleged that the
term nation of the respondent’s service would anount to
retrenchnent.

Fromthe aforesaid docunents it would be evident

that even if the respondent had been working on a

dai | y-wage basis prior-to his appoi ntment as Apprentice
Trai nee (Shop Assistant), at least from 3rd May, 1990 til
2nd May, 1992, he was working as an apprentice on a
consolidated salary' and the respondent hinself was
consci ous of such fact since he had requested the
corporation and its authorities to absorb his services on
a permanent basis purportedly on the basis of a prom se
hel d out at the time when he was interviewed for

appoi ntnent to the post of Apprentice Trainee (Shop
Assistant). Oher than the assertion nmade on behal f of
the respondent that the appellant had agreed to absorb
the respondent in Goup 'D Category as Peon/ Shop

Assi stant after conpletion of apprenticeship and the
recomendati on said to have been made by the Genera
Manager indicating that the respondent coul d be

appoi nted and taken as a pernmanent worker, there is no
other material on record to support the case made out by
the respondent.

In the absence of any such material, it is difficult-to
understand the reasoning of the Labour Court that the
respondent was not an "apprentice trainee" but a

"wor kman" who was made to performa full-tine job

under the guise of an Apprentice Trainee. The High
Court appears to have been inpressed by the reasoning

of the Labour Court with regard to the finding that

al t hough desi gnated as an apprentice, the respondent

was not undergoi ng training, but was an enpl oyee doing
full time work in the establishnent. Such a view, in our
judgrment, is not supported by the materials on record

and is conpletely contrary to the appointment letter

i ssued to the respondent on 26th April, 1990 and the
respondent’s own letter dated 29th April, 1992, in

admi ssion of such fact. Had such a letter of appointnent
not been avail able, the Labour Court and/or the H gh
Court could justifiably have enbarked on an exercise as
to whether the respondent was in effect a "trainee"
under the Apprentices Act, 1961, or a "worknan"

within the neaning of Section 2 (s) of the 1947 Act.
There is nothing on record to indicate that the
respondent’s services had ever been regul arized or that
he was brought on the rolls of the permanent
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est abl i shrment .

Even if it is accepted that the respondent was a

wor kman within the nmeani ng of the 1947 Act, on account

of his contractual tenure, his case would come within the
exception of clause (bb) of Section 2(oo0) thereof. |In such
a case also, the provisions of Section 25F of the said Act
woul d have no application to the respondent’s case.

In the aforesaid circunmstances, we are of the view

that the respondent’s case was covered by the provisions
of Section 18 of the 1961 Act and both the Labour Court

as well as the H gh Court erred in proceeding on the
basis that the respondent was a workman to whomthe

provi sions of the 1947 Act woul d be applicable.

The appeal s are accordingly allowed and the

j udgrment and orders under appeal are set aside. This

order will not affect the payments already nade to the
respondent fromtine to tinme under the orders of the
Courts.

Having regard to the facts involved there will,
however, 'be no order as to costs.




