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Al'l these appeals involve identical questions and are,
therefore, taken up together for disposal. Sonme of the appeals
are by the Enpl oyees State |Insurance Corporation (in short
"the Corporation’) while sone others are by the enployers.

The Corporation questions correctness of the judgnent
rendered by the full Bench of the Kerala Hi gh Court while the
enpl oyers question correctness of the judgment rendered by a
Di vi sion Bench of the Madras High Court.

Basi ¢ question before the two High Courts were as
follows : -

Proviso to Section 77(1A)(b) of the Enpl oyees State
I nsurance Act, 1948 (in short the "Act’) provided [imtation of 5
years for claimng contribution and restricts the Corporation’s
right fromrecovering the arrears of contribution as arrears of
| and revenue under Section 45 (B) in pursuance of an order
under Section 45(A) of the Act. The Corporation clainmed ESI
Contributions as arrears fromvarious enployers. Assailing
those orders, sone of the enployers noved the Enpl oyees
State Insurance Court (in short the "E.S.1. Court’) in the State
of Kerala. The enployers in the State of Tam | Nadu, however,
filed wit petitions before the Madras Hi gh Court. “The Wit
Petitions were disnissed by | earned Single Judge. Wit appeals
filed before the Hi gh Court did not bring any result. The
judgrment of the Division Bench affirmng that of |earned
Singl e Judge is the subject matter of challenge in sone of the
appeal s. Corporation on the other hand has questioned the
correctness of the judgnent of the full Bench of the Keral a
H gh Court, which held that the linitation prescribed under
Section 77 restricting the claimfor a period of five years clearly
i ndicated by the fact that the contribution for a period of nore
than five years cannot be clained by the Corporation. Wth
reference to the proviso to Section 77(1A)(b) it was held that a
period of limtation has to be read into the provision; otherw se
the enpl oyers woul d be greatly handi capped and woul d not be
in a position to establish its case as regards the nunber of
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enpl oyees working under it. In such a situation the enployer
woul d be | eft defenceless. Wth reference to Regul ation 66 of
the Enpl oyees State | nsurance (Ceneral) Regul ations, 1950 (in
short the "Regulation’) it was held that the nai ntenance of the
register in terns of Regulation 66 was for a period of 5 years.
That being so, it is clear that the conplaint is confined to a
period of 5 years and the enployer is not bound to preserve its
records for the periods prior to that. The Madras H gh Court

on the other hand held that the |anguage of Section 77(1A) (b)
is very clear and it did not provide for any period of linmitation
for raising the demand or nmking the assessment. Learned
counsel for the enployers supported the view of the Keral a

High Court. It was submitted that any other view would make
the provisions confiscatory; it would also | ead to an absurd
result that the Corporation can theoretically make a claim
even after decade, thereby causing prejudice to the enployers.
It was submitted that even if it is conceded for the sake of
argunent that Section 77(1A)(b) does not provide for a period
of limtationthe concept of claimbeing raised during a
reasonabl'e period of tine is-inbuilt, otherw se the action would
be arbitrary. ~That being so it was subnmitted that the view
expressed by the Keral a Hi gh Court should be accepted and

not that of the Madras H gh Court.

Per contra, |earned counsel for the Corporation

submitted that the Kerala Hi gh Court failed to take notice of
the fact that Section 77(1A) operates in different background
and has no relation to a dispute raised by an enployer to the
demand rai sed for contribution by the Corporation. It was

poi nted out that the enployersin the State of Tami| Nadu
instead of noving the E.S. 1. Court directly filed wit petitions
wi thout availing the alternative renmedy available. Since factua
di sputes were invol ved regardi ng the actual nunber of

enpl oyees, the wit petitions were not naintainable and the

H gh Court has rightly clarifiedthe position in |aw though it
could have thrown out the wit petitions on the ground that
alternative forum of redressal was avail abl e.

Learned counsel for the enpl oyers submtted that

renmedy provided in the Statute is really not a efficacious
renedy as the enployer would be required to deposit 50% of
the anmount cl ai med, though the Court had discretion to
reduce the ampbunt to be deposited. It cannot be said that an
ef ficacious remedy is avail abl e.

In order to appreciate the rival subm ssions few

provisions in the Act need to be noted. They are as foll ows:

"Section 45A. It was inserted by Act 44 of 1966
and enforced with effect from 17.06. 1967. It
reads as under:

"Determnation of contributions in
certain cases (1) Wwere in respect of a
factory or establishment no returns,
particulars, registers or records are
subm tted furnished or maintained in
accordance with the provisions of S. 44
or any Inspector or other official of the
Corporation referred to in Sub-sec. (2)
of Section 45 is prevented in any
manner by the principal or immediate
enpl oyer or any other person, in
exercising his functions or discharging
his duties under Section 45, the

Cor porati on may, on the basis of
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information available to it, by order
determi ne the anobunt of contributions
payabl e in respect of the enpl oyees of
that factory or establishment.

Provi ded that no such order shal
be passed by the Corporation unless
the principal or imredi ate enpl oyer or
the person in charge of the factory or
establ i shment has been given a
reasonabl e opportunity of being heard.

An order nmade by the
Cor porati on under sub-section (1)
shal | be sufficient proof of the claimof
t he Corporation under Section 75 or
for recovery of the anount determ ned
by such order as an arrear of |and
revenue under Section 45B or the
recovery ‘under Sections 45C to 45-1."

45B. Recovery of contributions.--Any
contribution payabl e under this Act may be
recovered as an arrear- - of |and revenue.

74. Constitution of Enployees’ |nsurance
Court.--(1) The State Governnent shall, by
notification in the Oficial Gazelle, constitute
an Enpl oyees’ |nsurance Court for such |oca

area as may be specified in the notification.

(2) The Court shall consist of such nunber of
Judges as the State CGovernnent may think fit.

(3) Any person who is or has been a judicia
officer or is a legal practitioner of five years’
standing shall be qualified to be a-Judge of the
Enpl oyees’ | nsurance Court.

(4) The State CGovernnent may appoint the

sane Court for two or nore |ocal areas or two

or nore Courts for the same |ocal area

(5) Where nore than one Court has been

appoi nted for the sane |ocal area, the State
Government may by general or special order

regul ate the distribution of business between

t hem

75. Matters to be deci ded by Enpl oyees’

| nsurance Court.--(1) If any question or

di spute arises as to--

(a) whether any person is an enployee within

the neaning of this Act or whether he is liable
to pay the enpl oyee's contribution, or

(b) the rate of wages or average daily wages of
an enpl oyee for the purposes of this Act, or

(c) the rate of contribution payable by a
princi pal enployer in respect of any enpl oyee,
or

(d) the person who is or was the principa
enpl oyer in respect of any enpl oyee, or

(e) the right of any person to any benefit and
as to the anmount and duration thereof, or
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(ee)any direction issued by the Corporation
under section 55A on a review of any paynent
of dependants’ benefit, or

(g) any other matter which is in dispute
between a princi pal enployer and the
Cor poration, or between a principal enployer
and an i mmedi ate enpl oyer or between a
person and the Corporation or between an
enpl oyee and a principal or inmediate
enpl oyer, in respect of any contribution or
benefit or other dues payable or recoverable
under this Act, or any other matter required to
be or which may be deci ded by the Enmpl oyees’
I nsurance Court under this Act], such
guestion or dispute '[subject to the provisions
of sub-section (2A) shall be decided by the
Enpl oyees’ | nsurance Court in accordance
with the provisions of this Act.
(2) Subject-to the provisions of sub-section
(2A), the follow ng clainms shall be decided by
the Enpl oyees’ |nsurance Court, nanely:--
(a) claimfor the recovery of contributions from
the principal enployer;
(b) claimby a principal enployer to recover
contributions fromany i medi ate enpl oyer;

XX XX XX
(d) claimagainst a principal enployer under
section 68;
(e) claimunder section 70 for the recovery of
the value or amount of the benefits received by
a person when he is not lawfully entitled
thereto; and
(f) any claimfor the recovery of any benefit
admi ssi bl e under this Act.
(2A) If in any proceedi ngs before the
Enpl oyees’ | nsurance Court a di sabl enent
guestion arises and the decision of a nedica
board or a nedi cal appeal tribunal has not
been obtai ned on the sane and the decision of
such question is necessary for the
determ nation of the claimor question before
the Enpl oyees’ I|nsurance Court, that Court
shal |l direct the Corporation to have the
guesti on decided by this Act and shal
thereafter proceed with the determnation of
the claimor question before it in accordance
with the decision of the medical board or the
nedi cal appeal tribunal, as the case may be,
except where an appeal has been filed before
t he Enpl oyees’ |nsurance Court under sub-
section (2) of section 54A in which case the
Enpl oyees’ I nsurance Court may itself
determ ne all the issues arising before it.
(2B) No matter which is in dispute between a
princi pal enployer and the Corporation in
respect of any contribution or any other dues
shal | be raised by the principal enployer in the
Enpl oyees’ | nsurance Court unless he has
deposited with the Court fifty per cent, of the
amount due from himas clainmed by the
Cor por ati on:
Provi ded that the Court mmy, for reasons to be
recorded in witing, waive or reduce the
amount to be deposited under this sub-

XX
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section.

(3) No Civil Court shall have jurisdiction to
deci de or deal with any question or dispute as
aforesaid or to adjudicate on any liability
whi ch by or under this Act is to be decided by
a nedi cal board, or by a nedical appea
tribunal or by the Enpl oyees’ |nsurance Court.
"77. Conmencenent of proceedings .-

(1) The proceedi ngs before an Enpl oyees’
I nsurance Court shall be comrenced by
applicati on.

(1A Every such application shall be nmade
within a period of three years fromthe date on
whi ch the cause of action-arose.

Expl anation \ 026 For the purpose of this sub-
section \026 (a) the cause of action in respect of
the claimfor benefit shall not be deemed to
ari se unless the insured person or in the case
of dependants’ benefit, the dependants of the
i nsured person claimor claimthat benefit in
accordance with the regulations nmade in that
behal f within a period of twelve nmonths after
the cl ai m became due jor within such further
peri od as the Enployees’ |nsurance Court nay
al  ow on grounds which appear to it to be
reasonabl e;

(b) the cause of action in respect of a claim
by the Corporation for recovering contributions
(including interest and damages) from'the

princi pal enployer shall be deemed to have

arisen on the date on which such claimis

made by the Corporation for the first tinme;

Provi ded that no claimshall be nade by
the Corporation after five years of the period to
which the claimrel ates.

(c) the cause of action in respect of a claim
by the principal -enpl oyer for recovering
contributions froman i nmedi ate enpl oyer

shall not be deened to arise till the date by

whi ch the evidence of contributions having

been paid is due to be received by the

Cor porati on under the regul ations.

(2) Every such application shall be in such
formand shall contain such particulars and
shal | be accomnpani ed by such particul ars and
shal | be acconpani ed by such fee, if any, as
may be prescribed by rules made by the State
Governnment in consultation with the

Cor poration."

Section 45-A provides that in a case where a factory or
establishnment fails to furnish the returns or maintain or

furnish the registers etc., the Corporation can deternine the
amount of contributions payable in respect of the enpl oyees of

that factory or establishnent. Such an order can be passed
only after giving reasonabl e opportunity of hearing to the
enpl oyer or the person in-charge of the factory or
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establ i shnent. The order passed by the Corporation shall be
sufficient proof of the claimof the Corporation under Section
75 or for recovery of the amobunt determ ned by such an order
as an arrear of land revenue under Section 45-B or under
Section 45-C to 45-1.

Section 45B provides that the contributi on payabl e under

the Act may be recovered as arrears of |and revenue. Section
45C entitles the Authorised Oficer to issue a certificate,
speci fying the ambunt of arrears. The Recovery O ficer, on
recei pt of such certificate, is entitled to attach the property,
arrest the enployer and appoint a receiver for the

managenent of the novabl e and i nmovabl e properties of the
factory or establishnment. The provisions contained in Sections
45-D to 45-1 lay down a detailed procedure for effecting the

recovery.
The next set of relevant provisions quoted above is
contained.in Chapter VI. It relates to the adjudication of

di sputes and clains. Section 74 deals with the constitution of
Courts.  'Section 75(2) inter alia provides that the claimfor
recovery of the contributions fromthe principal enployer shal
be deci ded by the Enpl oyees’ Insurance Court. Sub-Section

(2B) was added by Act 29 of 1989. By this, it was provided that
no matter, which is in dispute between the principal enployer
and the Corporation inrespect of any contribution or any

ot her dues, shall be raised by the principal enployer in the
Enpl oyee’ s I nsurance Court, unless he has deposited with the
Court 50% of the anpunt due from him as clainmed by the

Cor por ati on. However, ‘in the provi so, a power has been
reserved by which the Court can waive or reduce the anount

of deposit.

Section 76 relates to the institution of the proceedings.

Under Section 77, the pivotal provision in these cases for
commencement of proceedi ngs has been nmade. A perusal of

Section 77 shows that the proceedings before an Enployees’

I nsurance Court commence with the filing of an application

The application has to be filed within a period of three years
fromthe date on which the cause of action arises. In dause

(a) of the Explanation, provision for the fixation of the date on
whi ch the cause of action for the claimant or his dependants
arises has been fixed. |In Cause (b), the starting point for the
accrual of the cause of action for the principal-enpl oyer has
been fixed. It provides that the date on which the Corporation
makes the claimfromthe principal -enpl oyer for recovering the
contributions including interest and damages shall be the date

of cause of action.

In the present case, the controversy centres on the
proviso to Clause (b) of Section 77(1A). The crucial question is,
"Does the proviso to Cause (b) of Section 77(1A) fix the limt of
time, in which the Corporation can make a claimfromthe
enpl oyer, on the basis of the orders passed under Section
452"

Section 45A is a part of Chapter IV. Section 77 (1A) (b)
proviso is contained in Chapter VI. The question is whether
there is any connecting |ink between Chapter |1V and Chapter
A/

Sections 38 to 45-1 are contained in Chapter IV while
Chapter VI relates to Sections 74 to 83. Sections 45A and
45B in Chapter IV were introduced by Act 44 of 1966 with
effect from 17.06.1967, in order to curb the default by the
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enpl oyers and to provide for an efficient nmethod of recovery.
The node of recovery is provided under Sections 45-C to 45-1

On the other hand, Section 75 in Chapter VI relates to the
conmencemnent of proceedings before the E.S.I. Court. Proviso
to Clause (b) of Section 77(1A) was introduced by the Act 29 of
1989 with effect from 20.10.1989. A conbined readi ng of the
provi sions indicates that no claimshall be nade by the

Cor porati on beyond five years, to which the claimrelates. The
rel evant Section in Chapter 1V, which deals with the order
passed by the Corporation is Section 45A. Simlarly, the

rel evant Section in Chapter VI, which deals with the resol ving
of disputes between the enployer and the Corporation by the
E.S.I. Court, is Section 77 (1A).

A readi ng of Chapter 1V, as a whole, nmakes it clear that

there is no limtation prescribed. Section 38 inposes the
obligation on the enployer to pay contribution and, upon his
failure, he is liableto pay interest on a recurring basis until it
is paid. 'Section 40 inposes an obligation to pay on the
principal enployer in the first instance. This neans, even if
the enpl oyees were those of the contractors, it is the principa
enpl oyer who has to pay.~ Section 44 mandates the enpl oyer

to furnish proper returns so that the Corporation can
scrutinize, assess and pass an order for . a claim Section 44
does not provide for any limtation and, originally, it did not
prescri be any node of recovery. Therefore, Act 44 of 1966 was
introduced. Under this Act, Sections 45A and 45B were

brought into force. Thereafter Sections 45-C to 45-1 were

i ntroduced, prescribing the node of recovery. The apparent

pur pose of introduction of these Sections isto curb default by
the enployers and also to provide for an efficient nethod of
recovery wi thout any del ay.

Section 45A provides for determ nation of contributions

in certain cases. Wen the records are not produced by the
establi shnment before the Corporation and when there is no
cooperation, the Corporation has got the power to make
assessnent and determ ne the anpunt under Section 45A and
recover the said anount as arrears of |and revenue under
Section 45B of the Act. This is in the nature of a best

j udgrment assessnent as is known in taxing statutes. \Wen

the Corporation passes an order under Section 45A, the said
order is final as far as the Corporation is concerned. Under
Section 45A(1), the Corporation, by an order, can determnine

the anmpbunt of contributions payable in respect of the

enpl oyees where the enpl oyer prevents the Corporation from
exercising its functions or discharging its duties under Section
45, on the basis of the material available to it, after giving
reasonabl e opportunity. But, where the records are produced,
the assessnment has to be nade under Section 75(2)(a) of the
Act. Section 45A (2) provides that the order under “Section
45A(1) shall be used as sufficient proof of the claimof the
Cor porati on under Section 75 or for recovery of the anpunt
determ ned by such order as arrears of |and revenue under
Section 45B. In other words, when there is a failure in
producti on of records and when there is no cooperation, the
Corporation can determ ne the amobunt and recover the sane

as arrears of |and revenue under Section 45B. But, on the

ot her hand, if the records are produced and if there is
cooperation, the assessnent has to be nade and it can be

used as a sufficient proof of the claimof the Corporation under
Section 75 before the E.S.I. Court. So, the linmtation of three
years for filing an application before the Court, introduced by
Act 44 of 1966, can only relate to the application under
Section 75 read with 77(1A). The order under Section 45A
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need not be executed by the Corporation before the E. S. |

Court under Section 77. As such, the anendnent to Section
77(1A) (b) proviso by Act 29 of 1989 providing five year
[imtation has no rel evance so far as orders passed by the

Cor porati on under Section 45A are concer ned.

VWere an order is passed under Section 45A, it is the

duty of the enployer and not the Corporation to approach the
E.S.I. Court. Since no application need be filed by the
Corporation after an order is passed under Section 45A the
[imtation prescribed under Section 77 does not get attracted.
The non-paynent of contribution is a continuing cause, which
is clear fromthe fact that the enployer is enjoined to pay the
i nterest under Section 39(5)(A), which was introduced by Act
29 of 1989, until the date of its actual paynent.

Prior to the incorporation of Section 45A under Act 44 of

1966, the only resort available to the Corporation was Section
75, for recovery of contribution through the Court. Since this
procedure was foundto be inpracticable and del ayed process

i nvol ved, a special provision was contenpl ated wher eunder

adj udi cation is to be made by the Corporation itself. By reason
of incorporation of Section 45A with effect from 17.06. 1967, it
became possible for the Corporation to have determ nati on of
the question, binding onthe principal employer, without
resorting to the E/S.1.Court. In regard to the order under
Section 45A, the sane is enforced, as envisaged under Section
45B, which was sinilarly brought intothe Act, by which the
contribution may be recovered as arrears of |and revenue.

Wth regard to the decision reached by the E.S.I. Court in the
application under Section 75, the said decision is enforced, as
envi saged in sub-section (4) of Section 75 as if it is a Cvi
Court. The node of recovery under Section 45B of the
Corporation and the node of recovery as per Section 75(4) by
the E.S.I. Court as the Civil Court are entirely different as both
Sections 45 and 75 operate in different spheres.

In this context, it would be worthwhile to refer to
Chapter V also. Chapter V contains Sections 46 to'73. The
relevant Section is 68, which reads as foll ows:

" 68. Corporation’s rights where a principa
enpl oyer fails or neglects to pay any
contribution :- (1) If any principal enployer

fails or neglects to pay any contribution which
under this Act he is liable to pay in respect of
any enployee and by reason thereof such

person becomes disentitled to any benefit or
entitled to a benefit on a | ower scale, the

Cor poration may, on being satisfied that the
contri bution should have been paid by the

princi pal enployer, pay to the person the
benefit at the rate to which he would have

been entitled, if the failure or neglect had not
occurred and the Corporation shall be entitled
to recover fromthe principal enployer either \026

(1) the difference between the anpunt of
benefit which is paid by the Corporation to the
sai d person and the amobunt of the benefit

whi ch woul d have been payabl e on the basis of
the contributions which were in fact paid by
the enpl oyer; or

(ii) twi ce the anmount of the contribution
whi ch the enployer failed or neglected to pay,
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whi chever is greater.

(2) t he anobunt recoverabl e under this Section
may be recovered as if it were an arrear of

| and-revenue (or under section 45-C to Section
45-1)"

Section 68 of the Act in Chapter V deals with the

Corporation’s rights, where an enployer fails to pay any
contribution. Sub-section (2) to Section 68 provides that the
amount recoverable under this Section nmay be recovered as if

it were an arrear of |and revenue or under Sections 45-Cto

45-1. The said Chapter does not inpose any fetter or limtation
for the Corporation to recover the anpbunts by coercive
process. In view of the addition of the words in Section 68 "or

under Section 45-Cto 45-1" to sub-section (2) of Section 68 by
Act 29 of 1989 with effect from 20.10.1989, the said claim
coul d be recovered under Section 45-C to 45-1 of the Act.

There is nolimtation prescribed in the | anguage of Section 68.
Section 60 prescribes that the benefits are not assignable to
anyone el se. Section 71 provides that the benefits under the
Act are payable to the enployee up to the date of his death.
Thus, the Legislature, inits wisdom did not want to inpose

by fetter or limtation on the Corporation to recover the
amounts by coercive process under Chapter V.

Section 68 of the Act has been el aborately dealt with by
this Court in Bharat Barrel and Drum Mg. Co. Ltd. and Anr.
v. E.S.I. Corporation (1971 (2) SCC 860). It was.inter alia
observed as foll ows:

"Chapter VI deals with the adjudication of
di sputes and claim of which Section 74
provides for the constitution of the Insurance
Court. Section 74 specifies the matters to be
deci ded by that Court. Sections 76 and 77
deal with the institution and comrencenent
of proceedings and Section 78 with the powers
of the Insurance Court.

These provisions in our view unm stakably
i ndi cate that the whol e schene is dependent
upon the contributions nade by the enpl oyer
not only with respect to the anounts payable
by himbut also in respect of those payabl e by
the enployee. No limtation has been fixed for
the recovery of these anmounts by the
Corporation fromthe enpl oyer; on the other
hand, Section 68 enpowers the Corporation to
resort to coercive process. |If any such steps
are proposed to be taken by the Corporation
and the enployer is aggrieved, he has a right
to file and apply to the Insurance Court and
have his claimadjudicated by it in the sane
way as the Corporation can prefer a claimin a
case where the liability to pay is disputed.”

It is clear, therefore, that the right of the Corporation to
recover these anounts by coercive process is not restricted by
any limtation nor could the Governnent by recourse to the
rul e- maki ng power prescribe a period in the teeth of Section
68.
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In the above judgnment this Court has clearly held that
Section 68 of the Act enpowers the Corporation to resort to
coercive process, to recover the contribution fromthe enpl oyer
as if it were an arrear of land revenue and the said right is not
restricted by any limtation. This is a crucial Section.

Simlarly, nolimtation is provided in Chapter VII. It

deals with the inposition of penalty or |evy of damages upon
failure to pay contributions. It consists of Sections from®84 to
86A.

VWhen the Act itself does not provide for any limtation on
the Corporation’s right to claim the enployers cannot rely
upon Regul ations 32 to 66, dealing with the period for

mai nt enance of registers, to.inply any limtation.

Section 45A of the Act contenplates a summary net hod

to determine contribution in case of deliberate default on the
part of the enployer. By anendnent Act 29 of 1989, Sections
45-C to 45-1 were inserted in the Principal Act, for the purpose
of effecting recovery of arrears by attachnment and sal e of
novabl e and i nmovabl e properties or establishment of the
principal or immediate enmployer, w thout having recourse to

law or E.S.1 Court. Therefore, it cannot be said that a
proceedi ng for recovery as arrears of |and revenue by issuing a
certificate could be equated to either a suit, appeal or
application in the Court. Under Section 68(2) and Sections 45-
Cto 45-1, after determination of contribution, recovery can be
made straightaway. If the enployer disputes the correctness

of the order under Section 45A; he could challenge the sane
under Section 75 of the Act before the E.S'I. Court.

On a plain reading of Sections 45A and 45B-i n Chapter

IV and 75 and 77 in Chapter VI of the Act, as indicated above,
there cannot be any doubt that the area and the scope and
ambit of Sections 45A and 75 are quite different.

If the period of linmtation, prescribed under proviso (b) of
Section 77(1A) is read into the provisions of Section 45A it
woul d defeat the very purpose of enacting Sections 45A and

45B. The prescription of limtation under Section 77(1A)(b) of
the Act has not been nade applicable to the adjudication
proceedi ngs under Section 45A by the |l egislature, since such a
restriction would restrict the right of the Corporation to
determi ne the clainms under Section 45A and the right of
recovery under Section 45B and, further, it would give a
benefit to an unscrupul ous enployer. The period of five years,
fixed under Regul ation 32(2) of the Regulations, is with regard
to mai ntenance of registers of workmen and the same cannot

take away the right of the Corporation to adjudicate,

determine and fix the liability of the enployer under Section
45A of the Act, in respect of the claimother than those found
in the register of worknen, maintained and filed in terns of
the Regul ati ons.

What Section 75(2) enpowers is not only the recovery of

the ambunts due to the Corporation fromthe enpl oyer by

recourse to the E.S.1. Court, but also the settlement of the

di spute of a claimby the corporation against the enpl oyer.

VWhile this is so, there is no inpedinment for the Corporation
also to apply to the E.S.I. Court to determ ne a di spute agai nst
an enployer where it is satisfied that such a dispute exists. |If
there is no dispute in the determination either under Section
45A(1) or under Section 68, the Corporation can strai ghtaway

go for recovery of the arrears.
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Section 77 of the Act relates to conmencenent of

proceedi ngs before the E.S.I. Court. The proviso to sub-Section
77 of the Act cannot independently give any meani ng w t hout
reference to the main provision, nanmely, Section 77 of the Act.
Therefore, the proviso to C ause (b) of Section 77(1A) of the
Act, fixing the period of five years for the claimnade by the
Corporation, will apply only in respect of claimnade by the
Corporation before the E.S.I. Court and to no other

pr oceedi ngs.

The Legi sl ature has provided for a special renedy to dea

with special cases. The determination of the claimis left to the
Cor poration, which is based on the information available to it.
It shows whether information.is sufficient or not or the
Corporation is able to get information fromthe enpl oyer or

not, on the available records, the Corporation could determn ne
the arrears. So, the non-availability of the records after five
years, as per the Regul ati on, would not debar the Corporation

to determne the amount of arrears. Therefore, if the

provi si ons _of Section 45A are read with Section 45B of the Act,
then, the deternination made by the Corporation is

concerned. It may not be final so far as the enployer is
concerned, if he chooses to challenge it by filing an application
under Section 75 of the Act. |If the enployer fails to challenge

the said determnation under Section 75 of the Act before the
Court, then the deternination under Section 45A becones

final against the enployer as well.~ As such, there is no hurdle
for recovery of the anobunt deterni ned under Section 45B of

the Act, by invoking the node of recovery, as contenplated in
Sections 45C to 45-1

I n Enpl oyees’ State Insurance Corporation v. F. Fibre

Bangal ore (P) Ltd. (1997 (1) SCC 625) it -was observed that it

is not necessary for the Corporation to seek a resolution of the
di spute before the E.S.1. Court, while the order was passed
under Section 45A. Such a claimi's recoverable as arrears of

| and revenue. |If the enployer disputes the claim it is for-him
to nove the E.S.I. Court for relief.. In other cases, other than
cases where deternination of the ampunt of contributions

under Section 45A is made by the Corporation, if the claimis

di sputed by the enployer, then, it may seek an adjudi cati on of
the dispute before the E.S.I. Court, before enforcing recovery.

The inevitable conclusion, therefore, is that the view of
the Full Bench of the Kerala H gh Court is not correct and that
of the Madras High Court is correct.

That brings us to the other question i.e. whether a

concept of reasonable tinme can be read into the provision even
though not specifically provided for? Simlar questions have
arisen in several other statutes.

In H ndustan Times Ltd. v. Union of India (1998 (2) SCC

242) this court dealt with the power to recover danmge under
Sections 14(B) of the Enpl oyees Provident Fund and M sc.
Provisions Act, 1952 (in short the 'Provident Fund Act’). There
al so the question arose as to whether in the absence of any
period of limtation the authority under the Provident Funds
Act could recover the danages after a long period of tine. It
was inter alia held as foll ows :

"The authority under Section 14-B has to
apply his mind to the facts of the case and the
reply to the show cause notice and pass a
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reasoned order after follow ng principles of
natural justice and giving a reasonable
opportunity of being heard; the Regiona

Provi dent Fund Commi ssi oner usually takes

into consideration the nunber of defaults, the
peri od of delay, the frequency of default and
the anmounts involved; default on the part of
the enpl oyer based on plea of power-cut,
financial problens relating to other

i ndebt edness or the delay in realization of
amounts paid by the cheques or drafts, cannot
be justifiable grounds for the employer to
escape liability; there i's no period of limtation
prescribed by the legislature for initiating
action for recovery o danmages under Section
14-B. The fact that proceedings are initiated
or dermand for damages is nmade after severa
years cannot by itself be a ground for draw ng
an inference of waiver or that the enployer

was lulled into a belief that no proceedings
under Section 14-B woul d be taken; nere

delay in initiating action under Section 14-B
cannot amount to prejudice inasmuch as the
del ay on the part of the Departnent, would

have only allowed the enployer to use the

noni es for his own purposes or for his

busi ness especially when there is no additiona
provision for charging interest. However, the
enpl oyer can claimprejudice if there is proof
that between the period of default and the date
of initiation of action under Section 14-B he
has changed his position to his detrinment to
such an extent that if the recovery is made
after a large nunber of years, the prejudice to
himis of an "irretrievable" nature; he m ght

al so cl ai m prej udi ce upon proof of loss of al
the relevant records and/or non availability of
the personnel who were, several years back in
charge of these paynents and provided he
further establishes that there is no other way
he grounds which could lead to "irretrievable"
prejudi ce; further, in such cases of
"irretrievable" prejudice, the defaulter nust
take the necessary pleas in defence in the
reply to the show cause notice and nust

satisfy the authority concerned with acceptable
material; if those pleas are rejected, he cannot
raise themin the H gh Court unless there is a
clear pleading in the wit petition to that
effect."”

A "reasonabl e peri od" woul d depend upon the factua

ci rcunst ances of the case concerned. There cannot be any
enpirical fornmula to determ ne that question. The
court/authority considering the question whether the period is
reasonabl e or not has to take into account the surrounding
circunstances and rel evant factors to decide that question

In State of Cujarat v. Patel Raghav Natha (1969 (2) SCC

187) it was observed that when even no period of limtation
was prescribed, the power is to be exercised within a
reasonable time and the linit of the reasonable time must be
determ ned by the facts of the case and the nature of the order
whi ch was sought to be varied. This aspect does not appear to
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have been specifically kept in view by the D vision Bench
Additionally, the points relating to applicability of the Andhra
Pradesh Assigned Lands (Prohibition of Transfers) Act, 1977,
and even if it is held that the Act was applicable, the
reasonabl eness of the time during which action should have
been initiated were al so not considered. It would be hard to
give an exact definition of the word "reasonable". Reason
varies in its conclusions according to the idiosyncrasy of the
i ndi vidual and the times and circunstances in which he

thi nks. The reasoning which built up the old scholastic |ogic
stands now like the jingling of a child s toy. But manki nd nust
be satisfied with the reasonabl eness within reach; and in
cases not covered by authority, the decision of the Judge
usual | y deternines what is “reasonable" in each particular
case; but frequently reasonabl eness "bel ongs to the know edge
of the law, and therefore to be decided by the courts". It was
illumnatingly stated by a | earned author that an attenpt to
gi ve a specific meaning to the word "reasonable” is trying to
count what is not a nunber and neasure what is not space.

It neans prinma facie in | aw reasonable in regard to those

ci rcunst ances of which the actor, called upon to act
reasonably, knows or ought to know. (See: Minicipal Corpn. of
Del hi v. Jagan Nath Ashok Kumar (1987 (4) SCC 497) and

CGuj arat Water Supply & Sewerage Board v. Unique Erectors
(Qujarat) (P) Ltd. (1989 (1) SCC 532). As observed by Lord
Romlly, MR in Labouchere v. Dawson (41 LJ Ch 472) it is

i mpossible a priori to state what is reasonabl e as such in al
cases. You must have the particular facts of each case
establ i shed before you can ascertain what is reasonabl e under
the circunstances. Reasonable, being a relative termis
essentially what is rational according to the dictates of reason
and not excessive or imobderate on the facts and

circunst ances of the particular case

These aspects were highlighted in Collector and Gt hers v.
P. Manganma and Qthers (2003 (4) SCC 488).

As observed in Veerayee Anmal v. Seeni Anmal (2002 (1)

SCC 134), it is "looking at all the circunstances of the case; a
"reasonabl e time" under ordinary circunstances; as soon as
circunmstances will permt; so nuch tinme as is necessary

under the circunstances, conveniently to do what the contract
requi res shoul d be done; sone nore protracted space than
"directly’; such length of time as may fairly, and properly, and
reasonably be all owed or required, having regardto the nature
of the act or duty and to the attendi ng circunstances; al

these convey nore or |ess the sane idea"

According to Advanced | aw Lexi con by P. Rananat ha
Aiyar 3rd Edition, 2005 reasonable tinme nmeans as foll ows:

"That is a reasonable tinme that preserves
to each party the rights and advant ages he
possesses and protects each party from | osses
that he ought not to suffer.

"Reasonable Time" is defined to be so
much tinme as is necessary, under the
ci rcunmst ances, to do conveniently what the
contract or duty requires should be done in a
particul ar case.

If it is proper to attenpt any definition of
the words "reasonable tine", as applied to
conpl etion of a contract, the distinction given
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by Chief Baron Pollock may be suggested,
nanely, that a "reasonable tine" nmeans as
soon as circunstances will permt.

In determ ning what is a reasonable tinme
or an unreasonable time, regard is to be had to
the nature of the instrunent, the usage or
trade or business, if any, with respect to such
instrunment, and the fact of the particular case.

The reasonabl e tinme which a passenger is
entitled to alighting froma train is such tine
as is usually required by passengers in getting
off and on the train in safety at the particul ar
station in question.

A reasonable time, |ooking at all the
ci rcunmstances of the case; a reasonable tinme
under ordi'nary circunstances; as soon as
circunstances will permt; so nuch tinme as is
necessary under the circunstances,
conveniently to do what the contract requires
shoul d be done; some nore protracted space
than "directly" such length of time as may
fairly, and properly, and reasonably be allowed
or required, having regard to the nature of the
act or duty and to the attending
ci rcunst ances; all ‘these convey nore or |ess
the same idea

Reasonabl e ti ne al ways depends on the
ci rcunst ances of the case. (Kinney)

It is unreasonable for a person who has
borrowed ornanents for use in-a cerenpny to
detain them after the cerenony has been
conpl eted and the owner has denanded their
return. (AIR 1930 Qudh 395).

The expression "reasonable time" means
so much time as is necessary under the
ci rcunst ances to do conveniently what the
contract or duty requires should be done in a
particul ar case". [See: Joseph Severance v.
Benny Mat hew (2005(7) SCC 667)]

In all these cases at hand the factual aspects have not
been exam ned, because the grievance appears to have been
focused on the applicability of Section 77 (1A)(b).

In the circunstances we di spose of all these appeals wth
the follow ng directions :

(1) The enpl oyers shall move the E.S. 1. Court
within a period of two nonths, if not already done;
(2) They shal |l deposit 25% of the anount

claimed with the E.S.I. Court along with the
application in ternms of Sections 75 & 76 of the Act
before the E.S. 1. Court.

(3) The E.S.I. Court shall determ ne the
guantum of contribution, if any, payable and

consi der the question as to whether denands were
raised within a reasonabl e period of tine or not
after considering the question of prejudice, if any,
for the del ayed action taken by the Corporation.
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(4) The approach of the E.S.I. Court and the

Aut horities should be that of a watch dog and not of
a bl ood hound, even though the legislationis a
benefici al one.

We nmake it clear that we have not expressed any opinion
on the nerits of the case. Appeals are accordingly disposed of
but without any order as to costs.




