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CASE NO. :

Appeal (civil) 130 of 2007

PETI TI ONER

Yamuna Shankar Sharnma \ 005. . Appel | ant
RESPONDENT:

State of Rajasthan & Os. \ 005. Respondent s

DATE OF JUDGVENT: 09/01/2007

BENCH
Dr. ARIJIT PASAYAT & S. H. KAPADI A

JUDGVENT:
JUDGMENT
(Arising out of SLP (C) Nos. 18638-39 of 2004)

Dr. ARl JI T PASAYAT, J.
Leave granted.

Chal l enge in these appeals is to the judgnent rendered

by a Division Bench of the Rajasthan H gh Court at Jodhpur
partly allowing the Gvil Special Appeal filed by the present
Vi ce Chancel l or, Mdhan Lal Sukhadi a University (in short the
"Union’) and others questioning correctness of the order
passed by the | earned Single Judge. By the order which was

i mpugned before the Division Bench, the | earned Single Judge
hel d that order dated 25.4.2003 passed by the University was
not sustai nabl e and both the Vice Chancell or and the
University were directed to take back the present appellant in
service as Legal Assistant with all consequential benefits. The
Singl e Judge directed the University and the Vice Chancell or
to absorb the present appellant on a regular post fromthe
dat e when the vacancy arose pursuant to the order of this
Court dated 16.9.1992.

Background facts in a nutshell are as foll ows:

Appel l ant acquired L.L. M Degree in the year 1977. The

Udai pur University, re-christened as Mohan Lal Sukhadi a

Uni versity, appointed himas Assistant Professor of Lawin its
Col I ege of Law, Udai pur on ad hoc basis in the regular pay
scal e of Assistant Professor. The post also entitled the
appel l ant to regul ar annual grade increnents, which were
consequently given during the course of his service in his
capacity as assistant Professor. Later, in the year 1983 the
appel l ant was interviewed for the purposes of selection to the
post of Assistant Professor on regular basis. He, however, was
not selected and as a result whereof, his services were not
continued after 31.5.1983. Thus, he worked as Assi stant

Prof essor from 14.11. 1977 until 31.5.1983 in the regul ar pay
scal e of Assistant Professor on ad hoc basis in the college of
Law, Udai pur University. After a gap of about nine nonths, he
was agai n appointed in the University on 23.2.1984 agai nst

the post of Legal Assistant but the appointment was liable to
be term nated without notice. Subsequently, the post of Lega
Assi stant was re-designated as Legal Associate by the order of
the University dated 19.9.1987. As Legal Assistant/Lega

Associ ate, appellant was paid a consolidated sal ary of

Rs. 1,200/ - per nmonth. By the order dated 19.6.1987 the
consol i dated sal ary was enhanced to Rs. 1, 620/- per nonth.
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On 3.3.1990, the University term nated the services of the
appel lant with effect from14.11. 1988 on account of the
absence of the appellant fromduty. The absence was

occasi oned by the fact of his having proceeded for undertaking
Ph. D work at University of Del hi.

After he acquired the Ph.D Degree, the appellant was

agai n appoi nted by the University on the post of Lega
Assistant by its order dated 8.2.1990 on fixed sal ary of

Rs. 2,070/ - per nonth as stop-gap arrangenment unti

31.3.1991 or till the selection and appoi ntnent of a candi date
to the post of Legal Associate, whichever was earlier. The
appoi nt nent as Legal Associate was extended fromtine to

time and the final extension was granted to himunti

31.3.2003. After 31.3.2003 services were not extended, with
the result that the appellant ceased to be an enpl oyee of the
University. In this regard the Registrar of the University by its
| etter dated 25.4.2003 inforned the Dean, College of Law,

Udai pur that the term of tenporary appointnment of the
appel | ant'_as Legal associ ate has not been extended beyond

31. 3. 2003.

In order to conplete the narration of facts, it is necessary

to refer to a devel opnent which took place as a result of filing
of a batch of wit petitions before this Court by Research

Assi st ant s/ Associ at es’ on account of refusal of the University

to grant to themthe scale of Rs.700/1600 recomended by

the Grant Conmission with effect from1. 1.1973. Even though

the University had inpl enmented the UGC reconmmendati ons

and granted UGC scal es in the case of nenbers of teaching

staff, it failed to grant the benefit of UGC scale to the Research
Assi st ant s/ Associ at es.

The appell ant was al so one of the wit petitioners before

this Court. In that batch of wit petitions this Court rejected
the demand of the petitioners for placenent in the scale of

Rs. 700- Rs. 1600/ -. This Court, however, directed that the
Research Associ ates be allowed a consolidated salary to be

wor ked out by placing themat a basic salary of Rs.700/- per
nmont h, which was the m ni mum of the scale of Rs.700-1600.

This Court also allowed nonetary benefits in the form of

al | onances admi ssible to regul ar enpl oyees drawi ng a basic

pay of Rs.700/- per nonth. It was clarified that the

appoi ntnents will continue to be what they were and the

i ncumbents will not belong to the cadre of Research Assistants
nerely because their consolidated salary is ordered to be

wor ked out on the mnimmof the time scale allowed to
Research Assistant. It was further clarified that they will not
be equated with Lectures/Assistant Professors. They were to
continue to carry on the same duties, which they were

carrying out including assisting Assistant Professors. The
benefit of the revised consolidated salary was nade avail abl e
to themfromthe date of their appointment as Research

Associ ates. On behalf of the petitioners it was urged before
this Court that even though they had put in long years as
Research Associates they were still treated as ad hoc

enpl oyees with no security of service. This Court, keeping in
view the plea of the petitioners, observed as follows: -

"W would leave it to the authorities to
consider the feasibility of preparing a schene
wher eunder such research Associ ates can be
absorbed in the regular cadre of research

Assi stants as and when vacancies arise. Since
the educational requirements, process of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of

sel ection and jobs-charts are al so identica

such a scheme can be of nutual benefit to the

enpl oyees as well as the University, the

enpl oyees getting security of tenure and

Uni versity getting experienced hands. W

woul d expect the University to exam ne the

feasibility of preparing such a schene at an

early date".

Keeping in view the order passed by this Court and on

the recomendation of the Commttee constituted by the

Board of Managenent, the Vice Chancellor was all owed the

UGC pay scales to the appellant. An undertaking was given

on 27.12.1999 pursuant to the aforesaid order. Though
initially the appellant was allowed to draw the UGC pay scal e,
on 13.1.2003 notice wasissued to show cause as to why the
excess paynent nade was not to be recovered from him

Notice referred tothe order of-this Court dated 16.9.1992 by
which it was directed that Research Associates were to be

al l owed a consolidated salary to be worked out by placing
them on a basic salary of Rs.700/- per nonth. It was indicated
that the UGC scale was wongly allowed to the appellant which
resulted in excess paynent. Subsequently, Registrar of the
University inforned the Dean, College of |aw, Udaipur that the
term of tenporary appointnment to the appell ant was not

ext ended beyond 31.3.2003 as per the decision of the Board of
managenent. This order and the show cause notice forned

subj ect matter of chall enge before the learned Single Judge
who as noted above allowed the wit petition

The order was chal | enged before the Division Bench

whi ch as noted above partly nodified the order and hel d that
regul ari zati on was not be granted as clai med but directed that
the appellant’s case was to be considered on follow ng the

criteria as per the applicable rules. It was further directed
that while subjecting appellant for sel ection process, pass
service rendered by himwas to be given due weightage. It was

further directed that he was not to-be denied regularization on
the ground that he has beconme overage. But no other reli ef
was given.

In support of the appeals |earned counsel for the

appel l ant submitted that the H gh Court did not consider the
effect of the fact that the appellant was highly qualified and
had rendered uninterrupted and unbl em shed service of nore
than a decade. To deny regularization would be in equitable
and unjust. It was further subnitted that the notice on the
ground that excess paynment have been made i s w thout basis.
The concl usi on that over payment has been made is really not
correct. This Court’s order is being wongly interpreted.

A review petition was filed before the Hi gh Court which

was di smssed. But, however, tine for conpliance was fixed

Learned counsel for the respondents on the other hand
supported the judgment of the Hi gh Court.

The manner in which the claimfor regularization has to

be dealt has been the subject matter of this decision in severa
cases. In Secretary, State of Karnataka and Ors. v. Uma Devi

(3) and Ors. (2006 (4) SCC 1), a Constitution Bench of this
Court has considered the natter at great length. In view of
what been held therein, the conclusions of the Hi gh Court in
the matter of regularization suffered fromno infirmty.

The residual question is whether the University’'s view
regardi ng the all eged over payment is correct. |In the order
dated 27.12.1999 it was indicated that the appellant will be
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placed in the pay scal e of Rs.8000-275-13500 w.e.f. 1.1.1996.
He was also treated to be entitled in the scale equivalent to
Assi stant Professor for the purpose of scale only not for
designation. This Court in its order dated 16.9.1992 directed
that the consolidated salary be worked out by placing the
petitioners in the scale of Rs.700-1600/- which was the
mnimmin the scale and all owi ng benefits thereof in the form
of such all owance allowed to be a regul ar enpl oyee drawi ng a
basi ¢ pay of Rs.700/- per nonth.

The order passed by the University was on the basis of

the reconmendations of the Conmttee to pay the UGC pay

scale at a particular scale which was applicable at the rel evant
point of time and revised pay scale. That being so, the view
that he had been paid contrary to the order of this Court is not
correct and cannot be maintained. Accordingly, the notice for
recovery cannot be maintained. ~To that extent the appellant is
entitled to the benefit.

The appeal s are disposed of. No costs.




