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Lokeshwar' Singh Panta, J.

Thi s appeal is directed against the judgnent and order
dat ed 02. 04. 2002 passed by the Hi gh Court of Judicature at
Bonbay in Wit Petition No.567 of 2002 whereby and
wher eunder Venkat esh Gopal Mahi shi has been held entitled
for pension under the Union Bank of |ndia (Enmpl oyees’)

Pensi on Regul ati ons, '1995.

The facts, in brief, are-that Venkatesh Gopal Mahi shi
respondent No.1 herein, joined the services of the Union Bank
of India (hereinafter referred to as ‘the appel lant-bank’) as a
Peon on 02.05.1960. On 19.02.1991, the respondent No.1
had submitted an application to the authority seeking
retirement on nedical grounds with further request to give
enpl oynment to his dependent son on conpassi onate ground.

The request of the respondent No.1 was accepted by the
appel | ant -bank and he was retired as Daftary fromthe service
w.e.f. 01.11.1993 and | ater on his son has been given

enpl oynment .

The appel | ant - bank, in exercise of the powers conferred
by clause (f) of sub-section (2) of Section 19 of the Banking
Conpani es (Acquisition and Transfer of Undertakings) Act,

1970 (5 of 1970), after consultation with the Reserve Bank of
India and with the previous sanction of the Centra
CGovernment, franmed regul ati ons call ed Uni on Bank of |ndia
(Enpl oyees’ ) Pension Regul ations, 1995 (for short "Pension
Regul ati ons"), whereunder pension option was rmade avail abl e
to the enpl oyees of the appellant-bank in |ieu of the

enpl oyer’s contribution in the Provident Fund on the

enpl oyees surrendering the same to the bank. The appellant-
bank called for option to be exercised by the enpl oyees who
had retired from service between 01.01.1986 and 31.10.1993.
The respondent No.1 accordingly submtted an application on
28.06.1994 for pension under the Pension Regul ations, but

his claimwas rejected by the conpetent authority on
12.11.1994 inter alia on the ground that the respondent No.1
was not eligible to the pension schene as he was retired under
di fferent schenme prior to the date of enforcement of the
Pensi on Regul ati ons.

The respondent No.1, after about seven years fromthe
date of the rejection of his claimfor the grant of the benefits of
the pension schene to him filed Cvil Wit Petition No.567 of
2002 before the High Court of Judicature at Bombay seeking
grant of pension. A Division Bench of the H gh Court allowed
the wit petition primarily relying on an earlier decision of
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| earned Single Judge in the case of Madhav K Kirtikar v. Bank
of India [1997 (2) Bom C. R 524]. Now, the appellant-bank is
before us in this appeal

We have heard the | earned counsel for the parties at
| ength and have gone through the judgnent of the Division
Bench of the High Court and other material on record.

M. Raju Ramachandran, | earned senior Advocate
appearing on behal f of the appellant-bank, has broadly nmade
threefold subm ssions: (i) that Pension Regul ati ons do not
apply to the respondent No.1 as he is an award staff; (ii) that
the respondent No.1 has sought retirenent on nedica
grounds covered by the non-statutory schene, which is
di fferent schene and on hi's request his son was appoi nted on
conpassi onate grounds, thus, the respondent No.1l is not
entitled to take two benefits under different schenes; and (3)
that even if the respondent No.1 is held eligible for pension
the Pension Regul ations will not be applicable to himas the
respondent, No.1 was retired on 01.11.1993 and the Pension
Regul ati ons are nmade applicable to those enpl oyees only who
have voluntarily retired w. e.f. 01.01.1986 to 31.10.1993 under
the statutory schene/rul es of retirenent.

Per contra, M. N tin'S. Tanmbwekar, |earned counse
appearing on behal f of respondent No.1, contended that the
claimof the respondent No.1 for the grant of pension is fully
covered by the Pension Regul ations and the stand of the
appel | ant - bank t hat the Pension Regul ations are not
applicable to the respondent No.1 as he had sought voluntary
retirement on nedical grounds, is not- tenable and justified.
According to the | earned counsel ;7 the appel | ant -bank cannot
classify its enployees into separate and different categories
who have retired on nedical grounds or sought voluntary
retirement on any other ground as per the schene/rules. The
| ear ned counsel also subnmitted that the claimof the
respondent No.1 is covered by Regulation 29 of the Pension
Regul ati ons and the Chief Manager of the appellant-bank vide
conmuni cati on dated 20.09. 1993, addressed to the
respondent No.1, has categorically admtted that the
respondent No.1 has been treated as voluntarily retiree from
the services of the Bank w.e.f. 01.10.1993. The | earned
counsel lastly contended that this Court, in exercise of the
jurisdiction under Article 136 of the Constitution of India,
should not lightly interfere with the well-reasoned judgnent
and order of the Division Bench granting beneficial reliefs'to
the respondent No.1 - retiree of the appell ant-bank

We have duly considered the respective contentions of

the | earned counsel for the parties. It is not in dispute that
the appel |l ant-bank framed the above-sai d Pension Regul ati ons
for the grant of pension to its enpl oyees. Under Chapter 111 |of

the Pension Regul ations, Bank shall constitute a Fund to be
call ed the Uni on Bank of India (Enployees’) Pension Fund.

The Provident Fund Trust shall, imrediately after the
constitution of the Fund, transfer to the Union Bank of India
(Enpl oyees’ ) Pension Fund the accumrul at ed bal ance of the
contribution of the Bank to the Provident Fund and interest
accrued thereon upto the date of such transfer in respect of
every enpl oyee.

Regul ation 2 (k) defines 'date of retirenent’ to mean the
| ast date of the month in which an enpl oyee attains the age of
superannuation or the date on which he is retired by the Bank
or the date on which the enpl oyee voluntarily retires; or the
date on which the officer is deemed to have retired

Under C ause (n) 'Enpl oyee’ neans any person enpl oyed
in the service of the bank on full time work on permanent
basis or on part-time work on permanent basis on scal e wages
and who opts and is governed by these regul ati ons, but does
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not include a person enpl oyed either on contract basis or
dai | y-wage basis or on consolidated wages.
Clause (x) deals with the definition of "retired to include
"deermed to have retired’ under Cause (1), whereas under
Clause (1) ‘deened to have retired’ neans cessation from
service of the Bank on appoi ntnment by Central CGovernment as
a whole-tinme Director or Managing Director or Chairman in
the Bank or in any other Bank specified in colum 2 of the
First Schedul e of the Act or Banki ng Conpani es (Acquisition
and Transfer of Undertakings) Act, 1970 (5 of 1970).
"Retirenment’ is defined in O ause (y), which reads as
under : -
"(a) on attaining the age of superannuation
specified in Service Regul ati ons or Settlenents;

(b) on voluntary retirenment in accordance with
provi sions contained in Regul ation 29 of these
regul ati ons; and

(c) on premature retirenent by the Bank before
attaining the age of superannuation specified
in Service Regul ations or Settlenments."

Chapter Il of the Pension Regul ations deals with
"Application and Eligibility’. Regul ation 3(1)(a) envisages that
the Pension Regul ations shall apply to enployees who were in
the service of the Bank on or after the 1st day of January, 1986
but had retired before the 1st day of Novenber, 1993; (b)
exercise an option inwiting wi thin one hundred and twenty
days fromthe notified date to beconme nenber of the Fund;
and (c) refund within sixty days after the expiry of the said
peri od of one hundred and twenty days specified in clause (b)
the entire amount of the Bank’s contribution to the Provident
Fund including interest accrued thereon together with a
further sinple interest at the rate of six per cent per annum
on the said amount fromthe date of settlement of the

Provi dent Fund account till the date of refund of the aforesaid
ampbunt to the Bank.
Chapter V deals with 'd asses of Pension’. Under O ause

28, an enpl oyee who has retired on his-attaining the age of

superannuation specified in the Service Regul ations or

Settlenments, is entitled to the superannuation pension
Clause 29 to the extent it is relevant and relied upon by

the respondent No.1l reads as under: -

"Pension on Voluntary Retirement:- (1)

On or after the 1st day of Novenber, 1993,

at any tine after an enpl oyee has

conpl eted twenty years of qualifying

service he may, by giving notice of not |ess

than three nonths in witing to the

appoi nting authority retire from service;

Provided ... ... .. ..
Provided further......... .. . . . . .

Provi ded that this sub-regulation shall not
apply to an enpl oyee who is deened to

have retired in accordance with clause (1)
of regulation 2."

An enployee is entitled to Invalid Pension under
Regul ation 30, Premature Retirenent Pension under
Regul ati on 32 and Conpul sory Retirement Pension under
Regul ati on 33 of the Pension Regul ati ons.
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The respondent No.1, admittedly, gave his option for the
benefits of the Union Bank of I|ndia Enpl oyees’ Pension
Scheme 1993 on 28.05.1994. He undertook to refund the
bank’ s contribution to the provident fund, anounting to
Rs. 46, 464. 33, including interest accrued thereon together wth
further sinple interest at the rate of 6% p.a., paid to the
respondent No.1 on his retirenment. The request of the
respondent No.1 was rejected by the conpetent authority of
the appel |l ant-bank on the ground that the respondent No.1
had sought voluntary retirement fromthe services of the
appel | ant -bank as Daftary w.e.f. 01.11.1993 vide his
application dated 19.02.1991 on nedi cal grounds under a
non-statutory schene and with further request to give
appoi ntnent to his son on conpassionate grounds. The
appel | ant - bank accepted the request of the respondent No.1
and he was paid all his |egal dues including provident fund
and gratuity, etc. on his retirement and his son was al so taken
into services of 'the bank as C erk/ Typist. The appell ant-bank
inits counter affidavit filed in the High Court in opposition to
the wit petition of the respondent No.1l, has categorically
stated that the claimof the respondent No.1 for the grant of
pensi on under the Pension Regul ations is not covered by the
Pensi on Regul ati ons as Pension Regul ations came into force
fromthe date of its publication in the Oficial CGazette, i.e.
29.09. 1995, and were nmde applicable to the enpl oyees, who
were in the service of the bank on or after the 1st day of
January 1986, but had retired before 1st day of Novenber
1993 as per terns of Regulation 3(1). It has also been stated
that one category of enpl oyees, who sought voluntary
retirement fromthe services of the bank in terns of a schene
fornul ated by the bank under the provisions of Regulation
19(1) of the Union Bank of India Oficers’ Service Regul ations,
1979 (hereinafter referred to as 'the Service Regulations’)
made a demand to consider the clains of those enpl oyees,
who had retired under this scheme between the period
01.01.1986 and 01.11.1993 to be treated as pension optees as
was done in the case of those who had retired on
superannuation, voluntary retirenent or prenmature
retirement.

We find fromthe reading of the counter affidavit of 'the
appel | ant - bank that several wit petitions were filed before the
Kar nat aka Hi gh Court and Bombay Hi gh Court in regard to
the benefits of the Pension Regulations. The natters were later
on carried to this Court by the Indian Banks’ Associ ation and
the concerned Banks in Special Leave Petitions. ~The Specia
Leave Petitions were finally decided by this Court by an order
dat ed 05.04.2000 in favour of the voluntarily retired officers of
the concerned Banks. The benefits of pension were granted to
those officers of the Bank who had voluntarily retired between
01.01.1986 and 01.11.1993 as per the judgnment of this Court.

It appears that the appellant-bank thereafter received a
nunber of representations fromits enployees, both officers as
well as the award staff including the respondent No. 1,
claimng to be treated as pensi on optees and be given the
benefits of pension having voluntarily retired between
01.01.1986 and 01.11.1993 under the non-statutory schene.

The appel | ant-bank wote a letter dated 09.11.2000 to
the Under Secretary, Government of India, Mnistry of
Fi nance, Banking Division, seeking clarification of the clains
of those officers who had voluntarily retired during the period
bet ween 01.01.1986 and 31.10. 1993 on nedi cal grounds and
sought appoi nt nent of dependents on conpassi onate grounds
as well, as per the Bank’s own schene. |In response to the
sai d comruni cation, the Director (IR, CGovernnent of India,

M ni stry of Finance, Department of Econom c Affairs, Banking
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Division, IR Section, vide letter dated 17.05.2001 inforned the

appel | ant-bank that the officers, who had retired with

si mul t aneous appoi ntment of the dependents on

conpassi onate grounds, will constitute a separate class and

hence cannot be extended the benefit of exercising option for

pensi on as has been granted to the incunbents who had

voluntarily retired under the schene fornul ated by the Bank

under Regul ation 19(1) of the Oficers’ Service Regul ations.
The appel | ant - bank again sought clarification fromthe

I ndi an Banks’ Association on the subject in issue. The 1 ndi an

Banks’ Association vide its letter No.

PDY GSN/ UNI ON G2/ 814 dated 01.10.2001 advi sed the

appel | ant - bank as under: -

"1. Voluntary retirenent as a concept and

as a formof retirenent was not available to

award staff under the Bipartite Settlenent

prior to the introduction of the Pension

Schene. Even after introduction of the

Pensi on Schene, it i's only those who have

opted for pension who can retire

vol untarily, under Regulation 29 of Bank

Empl oyees’ Pensi on Regulations, 1995.

2. The decision of the Governnment of India,
as conveyed to the/Bank in case of officer
will equally hold good in the case of

wor knmen al so. "

As noticed earlier, the respondent No.1 subnmitted an
application dated 19.02.1991 to the Chief Manager of the
appel | ant - bank naki ng request for voluntary retirenent on
nedi cal grounds and appoi ntnent of his son on
conpassi onate grounds. His application was dealt wth and
consi dered under non-statutory schene, known as Schene for
" Appoi nt nent of Dependents of Enpl oyees Retiring Voluntarily
on Medi cal Grounds’.

Havi ng gone through the judgnent of the Hi gh Court
i mpugned in this appeal, we find that the H gh Court has
allowed the wit petition of the respondent No.l1 sinply relying
upon the decision of the | earned Single Judge-in Madav
Kirtikar (supra) in which the | earned Single Judge found the
of ficers of the bank who had voluntarily retired between
01.01.1986 and 31.10.1993 eligible for pension, irrespective of
their retirenment on attaining the age of superannuation or
under the schene of voluntary retirenent. The Hi gh Court
has not given any finding on the fundanmental issue whether
the claimof the respondent No.1 who, admittedly, was an
award staff at the time of retirenent on nedical grounds in the
year 1993, is covered under the Pension Regul ations 1995 or
not. In our view, the decision of the | earned Single Judge in
Madav Kirtikar (supra), as relied upon by the Division Bench
inits inpugned order, is not of any help or assistance either
on facts or on law to the case of the respondent No.1l.  In that
case, the enpl oyee of the bank was an officer who sought
vol untary retirenent under the provisions of the Oficers’
Servi ce Regul ation governing the terns and conditions of
vol untary retirement under the schenme in the norma
circunstances and not on nedical ground. Secondly, in that
case there was no question of appointment of dependent of the
retiree on conpassi onate ground.

In the normal course, we could have remtted the case
back to the High Court for recording decision on the
fundanental issue raised by the appellant-bank in relation to
the entitlenment of pension to the respondent No.1, who had
retired as an award staff, but |ooking to the time-gap between
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the date of retirenent of respondent No.1l w e.f. 01.11.1993
and pendency of the wit petition in the H gh Court and G vi
Appeal in this Court and with the consent of the |earned
counsel for the parties, we propose to deal with and decide
this fundamental issue in this appeal

The appellant-bank in its affidavit filed before the Hi gh
Court has categorically stated and pl eaded that as per the
advise of the Director (IR), Governnent of India, Mnistry of
Fi nance, Departnent of Economi c Affairs, Banking Division
IR Section, the benefit of exercising option for pension cannot
be extended to the enpl oyees who had retired on medica
grounds w th sinultaneous appoi ntnent of the dependents on
conpassi onate grounds. The Indian Banks’ Association also
advi sed the appel | ant-bank that the concept of voluntary
retirement for the purpose of receiving pension on voluntary
retirement under Regulation 29 is not available to the award
staff. The respondent No.1 has not denied his status as an
award staff when he sought retirenent on nedical grounds.

Thus, the respondent No.1l cannot take the benefit of the letter
dat ed 20.09.1993 received by himfromthe Chief Manager of

the appellant-bank, treating himas voluntarily retiree from
the service of the bank w e.f. 01.11.1993 under the Pension
Regul ati ons as nomenclature of the words 'voluntarily retired
used in the said letter will not change the status of the
respondent No.1 fromaward staff to any other category of the
enpl oyee of the appellant-bank. Thus, Regulation 29, upon
which reliance is placed by the respondent No.1, is not
attracted in his case and his claimfor pension is not covered
t her eunder.

This Court in.its order dated 03.12.2001 titled as Union
of India v. B. M Ramachandra Rao & Ors., observed as under: -
"Leavi ng the question of |aw open
i nasmuch as connected appeals (C. A
Nos. 6959 of 1997 and batch) have been
di sm ssed, we see no reason to interfere.

The appeals are dism ssed. No costs."

It beconmes clear fromthe readi ng of the above extracted
order that the question of law, i.e. inmposition of the cut-off
date for the grant of benefits of pension to the enployees of the
banks who have voluntarily retired between 01.01.1986 and
31.10.1993, was |left open.

This Court in Bank of India v. Indu Rajagopalan & O's.
[(2001) 9 SCC 318] in Civil Appeal No. 6959 of 1997 and
bat ch, which were the subject matter in Cvil Appea
Nos. 1177-1411 of 2000 before this Court in Union of India v.

B.M Ramachandra Rao & Ors., did not consider it necessary

to go into the arbitrariness, validity or illegality of fixation of
the cut-off date for the grant of pension to those enpl oyees

who had retired between 01.01.1986 and 31.10.1993. In'this

case, this Court sinply observed "the nunber of enployees

who have retired in this manner and financial inplications

being small, no interference was called for in the teeth of the
Bank (Enpl oyees’) Pension Regul ati ons, 1995, Regul ations

2(y), 29, 2(t), 2(u), 3 and 5."

As we have held that the respondent No.1, having retired
as award staff, is not entitled to the grant of pension under the
Pensi on Regul ations 1995, we do not consider it necessary
and expedient to go into the other above-nentioned points
rai sed by the | earned counsel for the parties.

In the result, for the afore-said reasons, the appeal is
allowed to the extent indicated above. The inpugned
j udgrment dated 02.04.2002 of the Division Bench of the Hi gh
Court of Judicature at Bonbay allowing the Wit Petition
No. 567 of 2002 filed by the respondent No.1l cannot be
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sustained and it is accordingly set aside and the Wit Petition
shal | stand di sm ssed.
The parties are left to bear their own costs.




