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This appeal is directed against a judgnment and order dated 27.01. 2005
passed by a |l earned Single Judge of the Aurangabad Bench of the Bombay Hi gh
Court in Crimnal Appeal No: 23 of 1991 whereby and whereunder the appea
preferred by the appellant herein against a judgnment of conviction and sentence
dated 16.01.1991 was di'sm ssed.

Appel l ant herein is a resident of Anbedkarnagar, Nanded. He was a
nmechani ¢ of two-wheelers. One Shivrani Dhondiba Kshirsagar, aged about 6 years
at that time, was also residing at House No. 14, Anmbedkarnagar, Nanded. He
allured the said child to ride with himon his Luna. She was taken towards
Aerodronme. A search was nade for her, but she could not be traced. She cane
back to her house weeping and crying. It has been noticed by the H gh Court

"\ 005When her nother made query, she told that the

person who used to repair Luna had taken her towards
aerodrone on Luna and thee, after renoving her nicker

he urinated on his private part. (She also told that as a
result of the same, she was having pains at her private
part. After arrival of the father of the prosecutrix;
Vandana, the nother of the prosecutrix narrated the
incident to him The prosecutrix also narrated the said
incident to her father. Thereafter, father tried to search
the person who had conmtted the above acts, but he was
not traced\ 005"

A First Information Report could not be | odged i medi ately as night had set
in. On the next day, the girl was taken to the 'Noor Garage’ where the appellant
was identified as the person who had commtted the 'mischi evous act’ agai nst her
on the previous day. The First Information Report thereafter was | odged. = The
prosecutrix was nedi cally exam ned by one Dr. Sheela Kadam The nedi cal
report reads as under

"(i) Hynen i nt act

(ii) No evidence of injury over valva

(iii) Ext ernal anal spinctor abrasion anteriorly and
laterally about < cmx < cm Redness of spinctor

PR power ful .
(iv) For vagi nal exam nation not possible.
(v) No senen deposit and hynen intact. So wet snear

for spearmtaken fromrectum Negative

There is evidence of intercourse through rectum”
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Al t hough a chargesheet was filed agai nst the appellant under Sections 363
and 376 of the Indian Penal Code, but the sane was altered to one under Sections
363, 376 read with Section 511 and Section 377 thereof.

Bef ore the | earned Sessions Judge, not only the prosecutrix but also her
not her Vandana Dhondi ba Kshirsagar and father Dhondi ba Ki shan Kshirsagar
wer e exam ned

Believing the testinonies of the said witnesses, the | earned Sessions Judge
found the charges to have been proved as agai nst the appellant. He was convicted
under Sections 363, 376 read with Section 511 and Section 377 IPC. He was
sentenced to suffer rigorous inprisonments for three years, five years and seven
years under Sections 363, 376/511 and 377 I PC respectively and to pay a fine of
Rs. 2,000/ - under Section 363 and Rs. 3,000/- each under Section 376/511 and 377
| PC respectively.

The appeal preferred by the appellant herein was disnissed by the H gh
Court by reason of the inpugned judgnent. Hence, the appellant is before us.

The | ear ned counsel appearing on behalf of the appellant would subnmt that
the appellant having not been put to test identification parade, which was
i mperative having regard to the fact that the prosecutrix did not know him the
i mpugned judgnent cannot be sustai ned.

It was furthernmore submtted that although the age of the appellant on the
date of the occurrence was nore than sixteen years but bel ow ei ghteen years,
having regard to the provision of the Juvenile Justice (Care and Protection of
Children) Act, 2000, (for short, 'the 2000 Act), it was inperative on the part of the
court to follow the procedures |aid down therein.

The fact that the appellant as al so the prosecutrix are of the sane town is not
in dispute. It is also not in dispute that the appellant was a nmechanic of two-
wheel ers. He was working in the 'Noor Garage’'. At about 2.00 p.m on
16.12.1989, the appellant allured the prosecutrix stating that he woul d take her on
his Luna for a ride. She was tempted to go along with him The nedical report is
also not in dispute. The identification of the accused by the prosecutrix on the next
day al so stands proved.

Havi ng regard to the depositions of the prosecutrix and her parents, the
| ear ned Sessions Judge as al so the Hi gh Court cannot be held'to have committed
any error in arriving at the finding as noticed hereinbefore. The H gh Court, in our
opi nion, has rightly opined

"Merely because there was no evi dence of stains
over perineum or clothes and no senen was detected, it
cannot be concl uded that sexual intercourse through
rectum had not taken place. Suggestion in this behalf has
been categorically denied by Dr. Sheela Kadam - So, the
nmedi cal evidence, in fact, supports the version of
prosecutrix. Merely because prosecutrix has stated that
the accused put his penis on her private part and urinated
there and has not specifically stated that he had inserted
his penis in her vagina on her private part, we cannot
junp to the conclusion that there was no attenpt on the
part of the accused to comit rape on prosecutrix. W
nmust take into consideration the fact that the prosecutrix
is hardly of six years age and what ever act was
conmitted by the accused, she m ght have thought that
the accused urinated there, but in fact, the evidence
i ndi cates that he nust have tried to conmt rape on
Prosecutrix. However, finding that it is difficult to insert
his penis in her vagina, intercourse through rectum was
commtted. The doctor has stated that there is evidence
of intercourse through rectum 005"
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The deposition of the prosecutrix, in our opinion, clearly shows that she was
absolutely an innocent girl. So far as the subnission of the | earned counsel in
regard to non-hol ding of the test identification parade of the appellant is concerned,
we are of the opinion that having regard to the fact that the appellant was known to
the prosecutrix and her famly menbers and she having identified himbefore
lodging of the F.I.R, it would have been futile to hold a test identification parade.
Even ot herw se the substantive evidence is the evidence of identification in court.

[ See Anmitsingh Bhi kansi ng Thakur v. State of Maharashtra \026 2007 (1) SCALE
62]. W, therefore, cannot accept the contention that the prosecution has not
proved its case.

So far as the subm ssion of the |earned counsel in regard to the applicability
of the 2000 Act, is concerned, it is not in dispute that the appellant on the date of
occurrence had conpl eted sixteen years of age. The offence havi ng been
comm tted on 16.12.1989, the 2000 Act has no application. In terns of the
Juvenil e Justice Act, 1986, 'juvenile was defined to nean "a boy who had not
attained the age of sixteen years or a girl who had attained the age of eighteen
years".

The applicability of the provisions of Section 20 of the 2000 Act was
consi dered by a Constitution Bench of this Court in Pratap Singh v. State of
Jhar khand and Anot her [ (2005) 3 SCC 551], wherein, inter alia, it was held

"31. Section 20 of the Act as quoted above deal s
with the special provision in respect of pending cases and
begi ns with non-obstante cl ause. The sentence
"notw t hstandi ng anything contained in this Act, al
proceedi ngs in respect of a juvenile pending in any court
in any area on date of which this Act canme into force"
has great significance. The proceedi ngs in respect of a
juvenile pending in any court referred to in Section 20 of
the Act are relatable to proceedings initiated before the
2000 Act cane into force and which are pendi ng when
the 2000 Act canme into force. The term "any court"
woul d include even ordinary crimnal courts. If the
person was a "juvenile" under the 1986 Act the
proceedi ngs woul d not be pending in crimnal courts,.

They woul d be pending in crimnal courts only if the boy
had crossed 16 years or girl had crossed 18 years. Thi's
shows that Section 20 refers to cases where a person had
ceased to be a juvenile under the 1986 Act but had not
yet crossed the age of 18 years then the pending case
shall continue in that Court as if the 2000 Act has not
been passed and if the Court finds that the juvenile has
commtted an offence, it shall record such finding and

i nstead of passing any sentence in respect of the juvenile,
shall forward the juvenile to the Board whi ch shall pass
orders in respect of that juvenile.

XXX XXX XXX

34. This Rule also indicates that the intention of
the Legislature was that the provisions of the 2000 Act
were to apply to pending cases provided, on 1.4.2001 i.e.
the date on which the 2000 Act canme into force, the
person was a "juvenile" within the nmeaning of the term
as defined in the 2000 Act i.e. he/she had not crossed 18
years of age

XXX XXX XXX
(b) The 2000 Act woul d be applicable in a pending
proceeding in any court/authority initiated under the 1986
Act and is pendi ng when the 2000 Act cane into force
and the person had not conpleted 18 years of age as on
1.4.2001."

The appel | ant was above eighteen years of age on 01.04.2001. The
2000, therefore, cannot have any application whatsoever in the instant case.
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For the reasons aforenentioned, there is no nerit in this appeal which
is dismissed accordingly.




