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Chall enge in this appeal is to the judgnent rendered by a
Di vi sion Bench of the Calcutta H gh Court hol di ng that
clauses 9 and 10 of the Notification No.4784-
F.S./FS/ Sectt/ Food/ 148-1/97, dated 19.12.1997 issued in
exerci se of the powers conferred by Section 3 of the Essentia
Commodi ties Act, 1955 (in short the 'Act’) read with
CGovernment of India, Mnistry of ‘Agriculture and Irrigation
(Departnent of Food) Order No.  G'S.R 800 dated 8th June,
1978 was contrary to the policy declared under the Foreign
Trade Devel opment and Regul ation Act, 1992 (in short
"Foreign Trade Act’). Accordingly, it was held as foll ows:

"I'n view of our findings aforenentioned it nust
be held that the order does not conformto the
policy laid dowmn by the Central Governnent in
exercise of its power conferred upon it under
Section 5 of the 1992 Act inasnuch as in

terns thereof, the Central Governnment coul d

not even itself interfere with the procl ai med
policy relating to inport and export adopted by
it internms of Section 5 of the 1992 Act."

By the abovesaid notification order in question was nade
whi ch was call ed West Bengal Rice and Paddy Control Order
1997 (for short 'the Control Order’).

Background facts in a nutshell are as foll ows:

The notification in question was issued purportedly with
a viewto regulate the price and availability of rice.in the State
of West Bengal. The State Governnent in exercise of delegated
power given under the Act, by the notification No.G S. R 800
dated 8th June, 1978 promul gated West Bengal Rice and
Paddy (Restriction on Muwvenent) Order, 1981 (in short
" Movement Order’).

Clause 5 of the said order authorizes Oficers to enter
into any prem ses and nmake search and seizure of essentia
commodities or vehicle etc. Vires of the said orders were
consi dered by a Division Bench of Calcutta H gh Court.

Thereafter, the Control Order was issued. Clauses 9 and
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10 of the said Control Order are relevant for the purpose of the
present dispute. They read as follows: -

"9. Regul ation of storage of rice and paddy for
export \026

(1) No person shall store or attenpt to store or
transport any quantity of rice or paddy

procured for export without a valid permt

in Form'D granted by the Director or by

the Controller, if so authorized by the

Gover nment .

(2) In the case of transshi pment of stocks
fromone vehicle to another in exigencies, by
an exporter without a valid permt such
transshi pment shall be made only with the
prior permssion of the nearest Controller
stating.in total the reason for such

transshi pnent.

10. Regul ati on of “export of rice produced in
West Bengal -

No person shall export or attenpt to
export any rice or paddy produced or grown in
West Bengal without a witten authority
granted by the Government in this behal f, and
if the Government or such authorized officeris
satisfied that such export of rice will not
adversely affect the price and avail ability of
rice in the local market, the CGovernnent or
such aut horized officer may grant authority for
export of specified quantity and variety of rice
as may be determ ned by the Governnent or
such authorized officer."

Respondent filed a wit petition before the Calcutta High
Court questioning the legality of the aforesaid clauses
primarily on the ground that they were repugnant and
inconsistent with the policy declared by the Foreign Trade Act.
The State took the stand that the clauses in question-are
regulatory in nature and do not suffer fromany infirmty.

The Hi gh Court accepted the challenge and, inter alia,
concl uded as foll ows:

"Clause 9(1) of the Control Order deals

with restriction on transport whereas; clause
4.21 of the export and inport policy franed by
the Central CGovernnent under Section 5 of the
1992 Act clearly states that itens all owed for
export shall not be wi thhel d/ del ayed for any
reason by any agency of the Central or State
CGovernment. Both the provisions, thus, are in
direct conflict with each other. C ause 9.2,
provides for a prior perm ssion of the nearest
control |l er when transshi pnent takes place
fromone vehicle to another. |If clause 9.1 is
bad, clause 9.2 cannot survive independently.

Clause 10 of the Control order is in
mandatory form It totally prohibits export or
inmport. It confers absol ute unguided,
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unbridl ed and uncontrol | ed power upon the
authorities naned therein to consider as to
whet her a permt for export should be granted
or not. By reason of an order nmade under the
del egated notifications no authority of the
State CGovernnent can authorize to issue
permt for export. Such a contingency is
contenpl ated only in terns of paragraph 5 of
the 1992 Order. Once in terms of EXIM policy
non Basmati rice is considered to be free for
export whi ch decision nmust have been taken
into consideration by the Central Governnent
upon taking into consideration all aspects of
the matter viz. availability thereof in the
country, the quantum of “producti on and the
requirenent within the courts, the State
Government in exercise of its del egated power
cannot be held to have any say in the matter.
If the State Governnent has any difficulty in
relation thereto, it may bring the sanme to the
notice of the Central Covernnent so that at
the time of registration of such contract
entered into by and between the exporter and
the foreign country, the same may borne in

m nd by the appropriate authority so as to
restrict nunmber of registrations of contract by
and between the exporters fromlndia and the
Foreign Countries."

As not ed above, an escape route was suggested as woul d
be seen fromthe quoted portion of the H gh Court’s order

In support of the appeal, learned counsel for the
appel l ants submitted that the Hi gh Court conpletely |ost sight
of the fact that the two clauses were regulatory in nature.
There was no conpl ete ban on export or inport and, it cannot
be said that there was any absol ute, ungui ded, unbridl ed and
uncontrol | ed power upon the authorities to deci de whether the
permt for export shall be granted or not. The purpose was to
ensure that the export does not affect the price in the |oca
mar ket and the availability of stock. As a matter of fact, there
was no conflict as was held by the H gh Court.

In K Ramanathan v. State of Tami| Nadu and Anr. (1985
(2) SCC 116) it was held as follows:

"The appel |l ants inpugned cl ause 3(1-A) of the
1982 Order on the grounds that it was ultra
vires the State Governnment being in excess of
the del egated powers. It was urged (i) that the
del egation of a specific power under Section
3(2)(d) of the Essential Commodities Act by the
Central CGovernment notification dated June 9,
1979 i ssued under Section 5 of the Act to

regul ate the storage, transport, distribution

di sposal, etc. of an essential compdity, in
relation to foodstuffs, does not carry with it the
general power of the Central CGovernnent

under sub-section (1) of Section 3 to regul ate
or prohibit the production, supply and
distribution thereof and trade and comerce
therein, and (ii) that the word 'regulating’ in
clause (d) of Section 3(2) of the Act does not
take in "prohibiting and as such there cannot




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 5

be a total prohibition on transport, novenent
or otherw se carrying of paddy out of the areas
i n question under clause (d) but only
regul ati on of such activities in the course of
trade and commerce by grant of licences or
permts."

Deci sion in Harishankar Bagla and Anr. v. The State of
Madhya Pradesh (AIR 1954 SC 465) throws considerabl e |ight
on the controversy. Para 7 of the judgnent read as foll ows: -

"7. The first question canvassed by M.
Unrigar was that the provisions of Section 3 of
the Control Order infringed the rights of a
citizen guaranteed in sub-clauses (f) and (g) of
Article 19(1) of the Constitution. These sub-
cl auses recogni ze the right of a citizen to
di spose of property and to carry on trade or
busi ness. ~ The requirenent of a permt to
transport by rail cotton textiles to a certain
extent operates as a restriction on the rights of
a person who is engaged in the business of
purchase and sal e of cotton textiles. C ause
(5) of Article 19 however permts such
restrictions to be 'placed provided they are in
the public interest. During the period of
enmergency it was necessary to inpose contro
on the production, supply and distribution of
commodities essential to the life of the
conmunity. It was for this reason that the
Legi sl ature passed the Essential Supplies
(Tenporary Powers) Act authorizing the
Central Governnent to nake orders fromtine
to tine controlling the production, supply and
di stribution of essential conmodities.

Clause 3 of the Control Order does not
deprive a citizen of the right to dispose of or
transport cotton textiles purchased by him It
requires himto take a pernit fromthe Textile
Conmi ssioner to enable himto transport
them The requirement of a permt in this
regard cannot be regarded as an unreasonabl e
restriction on the citizen's right under sub-
clauses (f) and (g) of Article 19(1). If transport
of essential conmodities by rail or other means
of conveyance was |left uncontrolled it night
wel | have seriously hanmpered the supply of
these comopdities to the public. Act XXIV of
1946 was an energency neasure and as
stated in its preanble, was intended to provide
for the continuance during a limted period of
powers to control the production, supply and
di stribution of, and trade and conmerce in
certain comodities. The nunber of
comodities held essential are nentioned in
Section 2 of the Act, and the requirenment of a
permit to transport such comodities by road
or rail or other neans of transport, cannot, in
any sense of the term be said, in a tenmporary
Act, to be unreasonable restriction on the
citizens' rights nentioned in clauses (f) and (Q)
of Article 19(1). The Hi gh Court was therefore
right in negativing the contention raised
regarding the invalidity of the Control Oder as
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abridging the rights of the citizens under
Article 19 (1) of the Constitution.™

Section 5 of the Foreign Trade Act authorizes the Central
CGovernment to fornul ate and announce, by notification in the
Oficial Gazette, the export and inmport policy as also to anend
the same in like manner. If the clauses 9 and 10 of the Contro
Order and Section 5 of the policy of the Foreign Trade Act are
har moni zed, that rules out any conflict. As a matter of fact,

Section 6 of the Act is also of relevance and it reads as foll ows:

"6. Effect of orders inconsistent with other
enactments - Any order made under section 3
shal | have effect notwi thstandi ng anything

i nconsi stent therewi th contained in any
enactment other than this Act or any

i nstrument having effect by virtue of any
enact ment ot her than this Act."”

The Control Order was passed in exercise of power
avai | abl e-under the Act. ‘'"“Export" under the Foreign Trades
Act involves several activities. It includes transport,
i nternational contract between parties, interstate novenent
and delivery to the buyer outside the country. The inpugned
clauses of the Control Order relate to certain restrictions on
sone parts of the activities. By no stretch of inagination they
can be considered to be opposed to the policy of export. The
cl auses are regulatory in nature and character w thout in any
manner affecting the policy flowing from Section 5 of the
Foreign Trade Act. It is not that any unbridled and/or
arbitrary power was given to the authorities as held by the
Hi gh Court. 1In fact, the paraneters of ‘exercisable of power are
inbuilt in Clause 10. Reasons were required to be recorded.
This was to be done objectively and not subjectively as
appears to have been concluded by the H gh Court. Looked at
fromany angle, the H gh Court’s judgnent is indefensible and
is set aside.

The appeal is allowed with no order as to costs.




