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This is an appeal under Section 130 E of the Custons Act, 1962
agai nst judgnent and order No. M 299/ Kol /06 dated 6.7.2006 passed by the
Custons, Excise & Service Tax Appel |l ant Tribunal, Kol kata
("the Tribunal"). It is an appeal filed by the assessee.

A short question which arises for determination in this civil appeal is
whet her the Departnment, in the facts and circunstances, was justified in
i nvoki ng Rul e 7A of Custons Valuation (Determ nation of Price of
| ported Goods) Rules, 1988 framed under section 156 of the said 1962
Act .

Appel | ant - assessee purchased two consignnments of Refined Soyabean
Ol fromMs United Edible G ls Ltd., Bangl adesh. The goods inported were
acconpani ed with Invoice dated 4. 10.2003 and | nvoice dated 30.10.2003.
The C & F value of the Soyabean G | (final product) showed the price to be
Rs. 24.50 per kg. calculated at the prevailing rate of US $. The Depart nent
call ed upon the appellant to give the cost break-up of the inmported goods.
The details were forwarded by the appellant to the Department vide letter
dated 19.10.2003 along with copy of the bills of entry. The appellant also
obtained a certificate fromthe Superintendent of Custons which stated that
the consignnents inported stood assessed by the Assistant Conm ssi oner of
Custonms at Rs. 27.17 and Rs. 31.96 respectively. The Departnent, however,
refused to accept the rate of Rs. 27.17 and Rs. 31.96 respectively. On
5.12. 2003 the Assistant Comm ssioner of Custons gave a hearing to/'the
appellant in the matter of finalization of the assessable value of the said two
consi gnnents. The appell ant contended that Ms United Edible O ls Ltd.,
Bangl adesh was the manufacturer of Refined Soyabean G |. The sai d goods
were manufactured frominported Crude Soyabean G| “(raw material). The
said raw material was inmported by Ms United Edible GQls Ltd., Bangl adesh
froma foreign country under a valid invoice and bills of entry, copies
wher eof were al so submitted by the appellant herein to the Assistant
Conmi ssi oner of Custons. Ms United Edible Gls Ltd., Bangl adesh
processed the said raw material in their factory in Bangl adesh into Refined
Soyabean G| (final product) which was exported to the appellant. Before the
Assi stant Conmi ssioner, the appellant presented the actual price of the
above raw material plus processing charges plus transportation charges from
the factory gate to the point of exportation. The price declared, therefore,
was the price at the point of exportation. Before the Assistant Conmi ssioner
the appellant submitted the above docunents. The appel |l ant cont ended
bef ore the Assistant Comm ssioner that the Assistant Comm ssioner was not
entitled to invoke Rule 7A on the basis of the cost break-up, particularly
when there was no allegation that the price declared was tainted. The
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appel | ant contended before the Assistant Conm ssioner that the Departnent

was not entitled to invoke Rule 7A and that the Department was not justified
in invoking Rule 7A when the declared price tallied with the price of the

I ndi an Refined Soyabean G| (see page 'E of the synopsis). By Order dated
26.12. 2003 the Assistant Commi ssioner of Custons confirmed the demand

rai sed by the Department fixing the assessable value at Rs. 31.66 per kg. The
Assi st ant Conmi ssioner cane to the conclusion that the Declared Price of

the final product was |l ess than the Tariff Value indicated in the letter issued
by the Central Board of Excise and Custons dated 15.12.2004 under which

the Board had stated that the Tariff Value for Crude Soyabean O | stood at

US $ 565 PMI vide Notification No. 105/2004-Custons (NT) dated

15.9.2004. In the said letter, the Board further stated that it was logical to
value the raw material at - prices higher than the Crude Soyabean O l. On the
basis of said letter dated 15.12.2004 and Notification dated 15.9.2004 the
Assi st ant Comm ssi oner of Custons fixed the assessable value of the

Refi ned Soyabean G| at the above rate of Rs. 31.66 per kg.. Accordingly,

the Assistant Conmissioner directed the Departnment to conmplete the

assessnment and confiscate the goods under section 111(n) of Custons Act,

1962.

Bei ng aggri eved by Order dated 26.12.2003 passed by the Assistant
Conmi ssi oner of Custons, the appellant preferred an appeal under Section
128A (3) of Customs Act, 1962. This appeal was filed before the
Conmi ssioner (A). By Order dated 30.6.2004 the Conmi ssioner cane to the
concl usion that there was no reason for the Assistant Comm ssioner of
Custons to invoke Rule 7A, particularly when the Departnent had not
all eged that the sale was not in the ordinary course of trade. It was further
held that there was no reason to i nvoke Rule 7A since the inport did not
attract any of the circunstances enunerated in Rule 4(2) (c) to (h).
According to the Conmi ssioner (A), the only ground on which the Assistant
Conmi ssi oner had i nvoked Rul e 7A was that the appellant was given
abnormal di scounts. According to the Conm ssioner (A), in the present case
there was nothing to show that the discounts obtained were abnormal. In the
ci rcumst ances, the Conmm ssioner held that the Department was not correct
in rejecting the transaction value in terms of Rule 4(1).

Aggri eved by the decision/of the Comm ssioner (A), the matter was
carried in appeal to the Tribunal (CESTAT). The matter was carried in
appeal by the Departnent. By a cryptic order, the Tribunal stated that on the
facts and circunstances of the case, the Departnent was right in invoking
Rul e 7A. Hence this civil appeal

In the case of Eicher Tractors Ltd. v. Commi'ssioner of Custons,
Munbai reported in 2000 (122) E.L.T. 321 this Court held that the principle
for valuation of inported goods is found in Section 14(1) of Custons Act,
1962 which provides for the determ nation of the assessabl e value on the
basis of the international sale price. Under the said Act, custons duty s
char geabl e on goods. According to section 14(1), the assessnent of duty is
to be made on the value of the goods. The value may be fixed by the Centra
CGovernment under section 14(2). Were the value is not so fixed it has to be
deci ded under section 14(1). The value, according to section 14(1), shall be
deenmed to be the price at which such or like goods are ordinarily sold or
of fered for sale, for delivery at the time and place and inmportation in the
course of international trade. The word "ordinarily" inplies the exclusion of
special circunstances. This positionis clarified by the last sentence in
section 14(1) which describes an "ordi nary" sale as one where the seller or
the buyer have no interest in the business of each other and the price is the
sol e consideration for the sale or offer for sale. Therefore, when the above
conditions regarding tinme, place and absence of special circunmstances stand
fulfilled, the price of inported goods shall be decided under section 14(1A)
read with the rules franmed thereunder. The said Rules are the Custons
Val uation Rules, 1988. It was further held that in cases where the
circunst ances nentioned in Rule 4(2) (c) to (h) are not applicable, the
Department is bound to assess the duty under Transaction value. Therefore,
unl ess the price actually paid for the particular transaction falls within the
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exceptions nmentioned in Rule 4(2) (c) to (h), the Departnment is bound to
assess the duty on the Transaction value. It was further held that Rule 4 is
directly relatable to section 14(1) of Custons Act, 1962. Section 14(1) read
with Rule 4 provides that the price paid by the inmporter in the ordinary
course of conmmerce shall be taken to be the value in the absence of any

speci al circunstances indicated in section 14(1). Therefore, what should be
accepted as the value for the purpose of assessnment is the price actually paid
for the particular transaction, unless the price is unacceptable for the reasons
set out in Rule 4(2). It was further held that the word "payable" in Rule 4(1)
must be read as referring to the "particular transaction" and payability in
respect of the transaction contenplates as situation where paynent of price
stands deferred. Therefore Rule 4 is limted to the transaction in question. It
was further held that Rule 5 allows the transaction value to be determ ned on
the basis of identical goods inported into India about the sane tine; Rule 6
allows fixation of transaction value on the basis of the value of sinmilar goods
inmported into India about the sane time. Were there are no

cont enmpor aneous inports into India, the value is to be decided under Rule 7

by a process of deduction in the manner provided therein. If this is not
possi bl e, 'then the val ue shall be conputed under Rule 7A. It was further

held that it is only when the transaction value under Rule 4 is rejected, only
then under Rule 3(ii) the value shall be deterni ned by proceedi ng
sequentially through Rules 5 to 8. Conversely, if the transaction value can be
deci ded under Rule 4(1) and does not fall under any of the circunstances

given in Rule 4(2), there is no question of determ ning the val ue under the
subsequent rules. I't was further held that discount is a recognized feature of
international trade and as |long as those discounts are uniformy avail able and
as long as they are based on conmercial considerations, they cannot be

deni ed under section 14.

The primary base for Custons Valuation is the Transaction Val ue,
i.e., the price actually paidor payable for the goods when sold for export to
the country of inportation, subject to adjustnment. The said price should not
be subject to any condition or consideration that could prevent the val ue
from being determ ned under Rule 4(1). Were the Departnent has reason to
doubt the truth or accuracy of a declared value, it may ask the importer to
provide further explanation to the effect that the declared val ue represents
the total anpunt actually paid or (payable for the inported goods. If the
declared value is | ower than the declared value of 'simlar goods inmported by
ot her buyers at or about the same tinme, it can constitute "reason to doubt”
the truth or accuracy of the declared value indicated in the conmercia
i nvoice (see Rule 10A). Under Rule 8(2)(i) no value shall be determ ned
based on the selling price of the goods produced in India. In-cases where the
Departnent fails to establish circunstances nentionedin Rule 4(2), the
transaction val ue declared by the assessee cannot be rejected and the price
nmentioned in the Invoice should be held to represent the transaction val ue.

Applying the above principles to the facts of the present case, we find
that the Departrment had erred in invoking Rule 7A. Firstly, there was no
al l egation made by the Departnent stating that the transaction was tainted.
The appel | ant has proved that the transaction was at arms |ength. There was
no evi dence before the Departnment to show that the price was pegged at ‘a
| ower |evel on account of the circunmstances nentioned in Rule 4(2).
Secondl y, the Departnment has not even alleged that on account of discounts
the price stood pegged at a |lower level. Thirdly, we may point out that in a
gi ven case, the Departnent would be entitled to invoke Rule 7A. For
exanple, in matters of agro-processing, processing of seeds, refined oil from
crude oil etc., the cost of the raw material has a crucial role to play in the
met hod of costing. In such cases, crude oil which is the raw material is the
maj or conponent of the refined oil (final product). In such cases, if the cost
of the raw material exceeds the price of the final product then in that event
the Departnment can invoke Rule 7A. However, in the present case, even
assum ng for the sake of argunent that Rule 7A applies, the Assistant
Conmi ssi oner of Custons while applying Rule 7A has foll owed a peculiar
nmet hod. She has exami ned the cost break-up. She rejects the cost of the raw
material but, at the sane tinme, she accepts the processing charges (figures
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supplied by the appellant). Rule 7A refers to Conputed Value in
contradistinction to Rule 7 which refers to Deductive Val ue. Conputed

val ue under Rule 7A is the value of the inported goods consisting of the

cost or value of materials plus anpbunt for profit and cost or value of all other
expenses under Rule 9(2). Further, Rule 7A is subject to the provisions of
Rule 3. Rule 3 applies in cases where the buyer and seller are related. In the
present case, there is no finding given that the buyer and seller are related. In
the interpretative note to Rule 7A, value of inported goods is to be

det erm ned by exam ning the costs of production of the goods and the said
interpretative note clarifies that Rule 7A should be applied to those cases
where the buyer and seller are related. Further, if the officer wants to
proceed under Rule 7A, the cost or value has got to be decided on the basis

of the comrercial accounts of the producer, provided that such accounts are
consistent with the accounting standards applicable in the country where the
goods are produced. In the present case, the producer is from Bangl adesh.

There is no finding that Ms United Edible Gls Ltd. has not followed the
accounting system of that country (Bangladesh). In such cases, nornally the
Depart ment, should cal |- upon the assessee to furnish the value/ cost of raw
materials plus all costs (direct, indirect, fixed and variable) plus profit at an
average rate. In such cases, the Departnent should call upon the assessee to
produce a certificate fromthe Chartered Accountant of the foreign seller

i ndi cating the turnover, profit and other details on the basis of which
conput ati on of the Deductive Value under Rule 7 could be deternined. This
exerci se had not been done in the present case. As stated above, in the

present case, the Assistant Commi ssioner has rejected the cost of raw

materials and, at the same tine, she has accepted the value of the processing
charges. Therefore, even if Rule 7A was to be applied, which, in our

opinion, is not attracted, still the conputation made under Rule 7A by the

Assi stant Conm ssioner was erroneous. None of these aspects have been

consi dered by the Tribunal in the inmpugned judgment.

Accordingly, the civil appeal stands allowed, the inpugned judgnent
of the Tribunal (CESTAT) in Appeal No. M 299/ Kol /06 dated 6.7.2006 is
set aside and the Order of the Comm ssioner (A) stands confirned with no
order as to costs.
G vil Appeal No. 4753 of 2006

In view of our judgnment in Cvil Appeal No. 4498/ 06 (supra), the
i mpugned judgnent of the Tribunal (CESTAT) in Appeal No.
A- 76/ Kol / 2005 dated 17.1.2005 is also set aside. This /civil appeal is allowed
with no order as to costs.




