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JUDGMENT

KAPADI A, J.

Bei ng aggrieved by the direction issued by the Tel ecom
Di sput es Settlement &  Appellate Tribunal on 24.8.2005
ordering Star India Pvt. Ltd. \023appellant herein\024 to supply
signals of its bouquet of channels by entering into an
Agreement with Sea T.V. Network Ltd. (respondent No.1
her ei n) on such ternms and conditions which are not
unreasonabl e, Star India Pvt. Ltd. has cone to this Court by

way of this civil appeal.

Star India Pvt. Ltd. is a conmpany under the Conpanies
Act, 1956. On 8.2.2005 Star India Pvt. Ltd. entered -into
Di stributor Agr eenent with Moon Net wor k Pvt. Ltd.
(respondent No.2). Ms Mon Network Pvt. Ltd. wunder the
Agreenent was a distributor. Under the said Agreement there
was a recital. Under that recital Star India Pvt. Ltd, had
stated that it was an authorized distributor of t he
Satellite T.V. channels namely Star Plus, Star Movies, Star
World, Star News, Star Gold etc. «collectively referred to
as New Channel s Bouquet. Under the Agreenment Mon Network
Pvt. Ltd. a Milti-System Qperator (for short \021MS0 022) was
engaged in the business of transmssion of TV channels

through cables. Under the Agreenent Moon Network Pvt. Ltd.
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was described as a distributor. Under the said Agreenent
Star India Pvt. Ltd. appointed Moon Network Pvt. Ltd. as
t he distributor on a sole and exclusive basis. The
distributor was required to distribute the subscri bed
channels in the territory of Agra. Moon Network Pvt. Ltd.
was thus appointed as the sole and exclusive distributor of
the subscribed channel s through the cable network owned by
it and operated by it~ in the territory of Agra. It is
interesting to note that under the Agreenent, Star India
Pvt. Ltd. excluded the distribution of the subscribed
channel s through DTH, CAS, Broadband or any nedium other
than through a ground cabl e network. The sai d Agreement cane
into effect from January 1, 2005. The Agreenent is wvalid
up to June 30, 2007, wunless termnated  in accordance
therewith. Under the Agreenent Mon Network Pvt. Ltd. could
execut e an affiliation agreenment directly with its
affiliate(s) in such formand manner to be approved by Star
India Pvt. Ltd. Under the Agreement Mon Network Pvt.  Ltd.
could use publicity naterial given to it by Star India Pvt.
Ltd. Under the Agreenent Moon Network Pvt. Ltd. agreed to
enpl oy conpetent staff and/or independent contractors for
the purpose of the contract. Under the Agreenent NMoon
Network Pvt. Ltd. was recognized by Star India Pvt. Ltd. as
a MO engaged in the business of transmssion of T.V.
channel s through ground cables. Under clause 6.3 of /that
Agr eenent it was clarified that Star India Pvt. Ltd. nade
no representations and/ or warranties relating to continuity,
content and the reception quality of the programres on the
subscri bed channels and that Star India Pvt. Ltd. will not
be responsible if a Delivery Failure is caused by factors
not directly wthin the control of Star India Pvt. Ltd.
Under the Agreenent Star India Pvt. Ltd. agreed to deliver

the \021Decoders\022 to the distributor Mbon Network Pvt.

Ltd.
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However, under the Agreenent it was stipulated that Moon
Network Pvt. Ltd. in turn would not re-sell or act as a
dealer in respect of the said Decoders. Under clause 16 of
the Agreenment the parties agreed that Moon Network Pvt. Ltd.
as a distributor will act as an independent contractor and
t hat the Agreenment shall not create princi pal - agent
rel ati onship between Star India Pvt. Ltd. and Moon Network
Pvt. Ltd. That, neither party shall hold out to the rest

of the world any such rel ationship.

To sum up, Mon Network Pvt. Ltd. was appointed as an
exclusive agent of Star India Pvt. Ltd. in the territory of
Agra. At the sane tine the Agreenent recognized the status
of Moon Network Pvt. Ltd. as an MSO engaged in the business
of transm ssion of TV channel s through ground cables. This
aspect is inmportant since in the present controversy one of
the main issue which arises for deternmination is the
di fference between, \023transm ssion\024 including re-transm ssion
of signals, on one hand and the expression \023providing - TV
channel s\ 024 on the other hand which expression finds place
under the Tel ecommuni cati on (Broadcasting and Cabl e
Servi ces) I nterconnection Regulation, 2004 (hereinafter

referred to as \ 021l nterconnecti on Regul ati on\022).

At this stage we may state that although  the above
Agr eenent dated 8.2.2005 rermains in force up to ~30.6.2007
for some wunknown reasons Star India Pvt. Ltd. has entered
into a distributor Agreenent on 4.1.2006 under which Moon
Network Pvt. Ltd. are appointed as distributor. 1In the
present case we are only concerned with the interpretation
of the Interconnection Regulation 2004, and therefore, we
are not required to go into any other aspect. However, it

is made clear that in such cases the Appellate Tribuna
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ought to have called for the Distributor Agreenent, if any,
and not decide conceptually they do not go by the facts of
the individual cases. In the present case at one stage it
was argued vehermently by the appellants that Star India Pvt.
Ltd. had entered into an Agreement with Moon Network Pvt.
Ltd. and that Mon Network Pvt. Ltd. was therefore exclusive
agent for the territory of Agra. It was argued that Star
India Pvt. Ltd. was required to appoint an agent in
different territories l1ooking to the economes of scale of
operations ~carried out by Star India Pvt. Ltd. throughout
India. However, when the Court perused the contents of the
Agreenent we find that the Agreement is a Distributor
Agr eenent . As stated above the Agreenent expressly stated
that Mwon Network Pvt. Ltd. was an independent contractor
and that the relationship between the parties was on
principle to principle basis and that there was no
relationship of principal and agent, as contended ' by the

appel | ants before the appellate Tribunal

On behalf of the Star India Pvt. Ltd, Shri  Miku
Roht agi, | earned Seni or Counsel submitted that the appellant
Star India Pvt. Ltd. is a broadcaster of TV channels -and
that Mwon Network Pvt. Ltd. was an M5O for. supply of TV
channels for distribution in the city of Agra. = He cont ended
t hat when Sea T.V. Network \026 respondent No.l1 herein
approached Star India Pvt. Ltd. for supply of signals in
that territory; Sea T.V. was directed to approach  Moon
Network Pvt. Ltd. However, Sea T.V. Network did not agree
to take the signals from Mon Network Pvt. Ltd. since Moon
Network Pvt. Ltd. was also a conpeting M5O. According to
the learned counsel under the Interconnection Regulation

franed by TRAl there was no prohibition on Star India Pvt.
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Ltd. in the matter of appointnment of any MSO as its agent
on exclusive basis for a given territory. Rel i ance was
placed by Ilearned counsel on Regulation 3.3 read wth
Expl anat ory Menorandum He contended further that any such

prohibition would be hit by Article 19(1)(g) of t he

Consti tution. It was further urged t hat t he above
Agr eenent / ar r angenent was in consonance with the
I nt erconnection Regul ation since Star India Pvt. Ltd. was

entitled to align its business in a lawful manner under
Article 19(2)(1)(g) of the ~Constitution. The | earned
counsel further submitted that under Regulation 3.3 we get a
clarification of what is inplicit in Regulations 3.1 and
3.2, nanely that a broadcaster is entitled to give signals
through an agent, who can also be a MsSO in a vertically
integrated industry so as to reduce high distribution costs.
That, a broadcaster can enter-into any business arrangenent
nodel which protects its financial interest since there was
no prohibition on such arrangenent. According to the
| ear ned counsel appoi ntnent of an MSO as an agent per se is
not prejudicial to conmpetition and if at all it is
prejudicial it should be established in each case by the
conpl ai nant. According to the | earned counsel appoi ntnent of
a MO as an agent is necessary since he knowsthe _ground
realities. He is not in a position to ascertain the number
of subscribers and that the Interconnection Regulations
thenselves therefore contenplate and permit an- overlap
between the agent and the MSO It was submitted that the
cable industry in India has grown in an environment which
has provided i nadequate protection to broadcasters. It s,
therefore, disorganized ultimtely having an adverse effect
on the consuners. According to the | earned counsel there is
in the Indian market |arge-scale under declaration regarding

nunber of subscribers which results in an inequitable
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sharing of subscription revenues. According to the |earned
counsel on a proper interpretation of the Interconnection
Regul ation it is clear that a broadcaster is obliged to
provide its signals to all distributors of TV channels on
non-di scrimnatory basis. But the rmanner of providing
signals has been left to the discretion of the broadcaster.
Accor di ng to the Ilearned counsel the Interconnection
Regul ation for establishing a \023nust provide\024 reginme
whi ch every distributor is entitled to the signals of every
broadcaster on ~account of the heavy distribution costs
wi despread under-decl aration-of nunber of subscribers and
the fragmented nature of the market the Regul ations have
given the broadcaster the flexibility to decide whether to
provide signals directly or through an agent. According to
the Ilearned counsel therefore,” there is no particular
busi ness nodel prescribed by the said Interconnection
Regul ation, and therefore, the Tribunal had fallen in  error
in holding that a distributor of TV channels cannot' be an
agent as provided for in Regulation 3.3. According to the
| earned counsel there is no such prohibition in the
definition cl auses nor in the pre-clauses of the
I nterconnection Regulations. According to t he | earned
counsel the Tribunal has erred in regarding distributors,
agents, MsSOs and cable operators as entirely separate. and
di stinct categories. According to the | earned counsel /under
the said Interconnection Regul ations there is a considerable
overlap between each of the above categories because each
of the above entities is capable of discharging different
functi ons. The | earned counsel, therefore, placed heavy
reliance on the Explanatory Memorandumin support of his
contentions particularly, in respect of his contention that

the node of providing signals by the broadcasters is left to

under
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an individual broadcaster who nmmy provide its signals
directly or through a designated agent/distributor or any
other intermediary as long as such provision is fixed on non-

di scrimnatory basis. According to the | earned counsel the
Tribunal has failed to consider the Explanatory Menorandum
and the responses of the TRAI to the comments of the stake

hol ders. According to the | earned counsel the Tribunal has
failed to appreciate that the term \021Distributor of TV
channel s\ 022 includes all the entities involved in reaching
the broadcasters signals to the ultinmate consuner. It is
urged that the inpugned  judgnment. has the ef f ect of
restricting the scope of clause 3.3 on the basis of an
erroneous interpretation of the definition of the word
\021lagent\ 022 in  Interconnection Regulation 2(b). According to
the | earned counsel ‘the inpugned-judgnent is erroneous since

it renders clause 3.3 neaningless since the sai d
interpretation disallows a broadcaster ~from providing
signals through an agent. According to the |earned counse
clause 3.3 is aclarification to(clauses 3.1 and 3,2 which
states that the consumer nust . have access  to every

br oadcast er\ 022s channel on a non-di scrim natory basis, but the
manner of achieving this object has been left to the
broadcaster to decide. According to the |earned counsel the
definition of the word \02lagent\022 in the  Interconnection
Regul ations do not provide the manner in which  the agent
woul d rmeke available the TV channels to the distributor.
According to the | earned counsel the words \023make avail abl e\ 024
in Regulation 2(b) would include giving of Decoders -and
supply of signals through cable feed. According to the

| earned counsel there is no functional difference between re-
transmssion of signals and nmaking available t he TV
channels. According to the | earned counsel there is hardly

any difference in the quality of signals that can be
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received by a distributor through Decoders and through a
cable feed. For a distributor to obtain TV channels through
Decoder s the distributor must possess a dish-antena for
downl oadi ng the signals from the satellite of t he
broadcaster and a divider which divides the signals into
various channels. The distributor also requires separate
Decoders for each channels with an activated viewing card

A

distributor who obtains the signals through the cable
anplifies it and distributes it to the other distributors
and subscribers through the ground cable. That, the quality
of signals transmtted through the cable is conparable to
the quality of signals obtained through the Decoders.
According to the learned counsel a distributor who obtains
signals through Decoders is required to “invest in the
i nfrastructure consisting of Decoders, dividers, nodulators
and anplifiers whereas a distributor who obtains '@ signals
through the cable has not to make such investments  and at
the sanme tine the same quality of signals can be  obtained
through the cable feed which requires investnents in
amplifiers, splitter and cabling. According to the |earned
counsel the interpretation accepted by the Tribunal vide
i mpugned judgnent would require an MSO to invest huge
amounts in the requisite infrastructure and obtain signals
through Decoders, and therefore, the distinction nade by
the Tribunal between re-transni ssion and nmaking available TV
signals is not appropriate since the sanme definition applies
to agents appointed by MSOs. Accordingly, it was subnmitted
on behalf of the appellant that the Tribunal had erred in
hol ding that providing signals to a distributor through an
agent who is also a distributor is per se discrimnatory.

According to the appellants discrimnation in cases of
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overlap of functions should be established on case to case
basis and if in a given case if it is found that the agent
is conducting itself in a manner prejudicial to conpetition

then clauses 3.4 and 3.6 which provides for redressal would

apply.

In order to consider the above argunents we quote
herei nbel ow the relevant provisions of the Interconnection

Regul ati ons dated 10.12.2004 :

2. Definitions\027In this regul ation, unless the
cont ext-ot herw se requires:

(b) \02lagent or internediary\022 means any person
i ncluding an individual, group of persons,
public or/ body corporate, firm_ or any

or gani sati on or body authorised by a
broadcaster/multi system operator to make
avai | abl e TV channel (s), to a distributor of

TV channel s;

(h) \021lcabl e service\022 neans the transn ssion
by cabl es of progranmes including re-
transm ssion by cables of _any br oadcast
tel evi sion signals;

(1) \021lcabl e television network\022 means any
system consisting of a( set of cl osed
transm ssion paths and ‘associated si gha
generati on, control and di stri bution

equi prent designed to provide cable service

for reception by multiple subscribers;

() \021di stributor of TV channel s\ 022 neans any
person including an individual, group of
persons, public or body corporate, ~firm  or
any organisation or body re-transmitting TV
channel s t hr ough el ectronmagnetic waves
through cabl e or through space intended to be
recei ved by general public directly or
indirectly. The person may include, but is
not limted to a cable operator, direct to
hone operator, multi system operator, head
ends in the sky operator;

(m \021nmulti system operator\022 nmeans any person
who receives a broadcasting service from a
broadcaster and/or their authorised agencies

and re-transmts the sane to consuners and/or
re-transmts the same to one or nore cable
operators and includes his/her authorised

di stri bution agenci es.

(n) \ 021servi ce provider\022 neans the Governnent
as a service provider and includes a |licensee
as well as any broadcaster, multi system
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operator, cable operator or distributor of TV
channel s.

3. General provisions relating to non-
di scrimnation in interconnect agreenents

3.1 No broadcaster of TV channels shal

engage in any practice or activity or enter
into any under standi ng or arrangenent,
i ncl udi ng exclusive contracts with any
di stributor of TV channels that prevents any
ot her distributor of TV channels from
obt ai ni ng such TV channels for distribution

3.2 Every broadcaster shall provide on
request signals of its TV channels on non-
discrimnatory ternms to.all distributors of
TV channels, which may include, but be not
limted to a cable operator, direct to hone
operator, nulti system operator, head ends in
the sky operator;  multi system operators
shall also on request re-transnt signals
received from a broadcaster, on a non-
di scrimnatory basis to cabl e operators.

Provi ded that this provision shall not apply
in the case of a distributor of TV channels
havi ng defaulted in paynent.

Provi ded further that any-inposition of terns
which are unreasonable shall be deenmed to
constitute a denial of request

3.3 A broadcaster or his/her authorised
di stribution agency would be free'to provide
signals of TV channels either directly or
through a particul ar designated agent or any
other internediary. A broadcaster shall not
be held to be in violation of clauses 3.1 and
3.2 if it is ensured that the signals are
provi ded through a particular designated
agent or any other internediary and not
directly. Simlarly a multi system operator
shall not be held to be in violation of
clause 3.l1.and 3.2 if it is ensured that
signals are provided through a particular
designated agent or any other internediary
and not directly.

Provided that where the signals are provided
t hrough an agent or internediary the
broadcaster/multi system operator shoul d
ensure that the agent/internediary acts in a
manner that is (a) consistent wth t he
obligations placed under this regulation and
(b) not prejudicial to conpetition

ANNEXURE A

EXPLANATORY MEMORANDUM

\ D0O5XXXXXXXX XXX XXXX XXX

Di scrim natory Access
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3. In India, conpetition for delivery of TV
channels is not only to be promoted wthin
the cable industry but also fromdistributors

of TV channels wusing other nmediunms |ike
direct to home (DTH), head ends in the sky
etc. It is inportant that al | t hese

distribution platforns are pronoted so that
they provide consunmers with choice. It would
be very inmportant that at this stage vertica
i ntegration does not inpede competition.
Vertically i ntegrated br oadcast er and
di stribution network operators would, in the
absence of strong regulation, have t he
tendency to deny popular content to conpeting
networ ks or to discrimnate against them

4. One method of checking these practices is
to/ stop at the source any chance of anti-
conpetitive behaviour by ruling that vertica

integration will not be allowed. This route
coul d, however, inpede-investnments and in the
long run adversely affect conpetition. The
only DIH platformtoday has a  degree of
vertical integration. There is another pay
DTH platformwhich is awaiting approval from
the Governnent that also has a degree of

vertical integration. DIH is  the platform
nost likely to provide effective conpetition
to cable operators. Restriction of vertica

integration could therefore, |ead to a
situation where the DIHroll-out could be
affected and hence conpetition. It is for

this reason that the alternative route has
been | ooked at; controlling anti-conpetitive
behavi our wherever it manifests itself. These
i ssues are dealt wth (in the followng
par agr aphs.

5. CGenerally, TV channels are provided to al
carriers and platforns to increase viewership
for the pur pose of ear ni ng maxi mum
subscription fee as well as advertisenent
revenue. However, according to sone opinions,
if all platforms carry the sanme content, it
will reduce conmpetition and there will be no
incentive to inprove the content. Sone degree
of exclusivity is required to differentiate
one platformfromthe other

6. Exclusivity had not been a feature of
I ndi a\ 022s fragnented cable television nmarket.
However, the roll-out of DTH platform has
brought the question of exclusivity and
whether it is anti conpetitive to the
forefront. Star India Ltd and SET Discovery
Ltd do not have conmercial agreenents to
share their contents with ASC Enterprises on
its DTH platform and at pr esent are
excl usively available on the Cabl e TV
platform ASC Enterprises clains that the
future growth wll remain inpacted by the
deni al of these popular contents. Space TWO027a
joint venture of Tatas and Star, is also
planning to launch its digital DTH platform
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It has applied for licence to the Governnent
for the sane. The DTH services have to
conpete wth Cable TV. If a popular content
is available on Cable TV and not on the DTH
platform then it wuld not be able to
effectively give conpetition to the cable
net wor ks.

\ 021Must provi de\ 022 through whon?

11. There is high cost involved in the
distribution of TV .channels if the market

is fragnented.  To reduce the distribution
costs\ 027broadcasters/ nmulti system operators
should be  free'to provide access in the
manner _they think is beneficial for them
The \021nust provide\022 of signals should be
seen in the context that each operator
shall —have the right to obtain the signals

on a non-discrimnatory basis; but how
these are provided - directly or through
the desi gnat ed agent/di stributor\027is a
deci si on to be t aken by the
broadcasters/nulti-system operator. Thus
the broadcaster/mnmulti systemoperator would
have to ensure that the signals are
provi ded either directly or through a
particul ar designated agent/distributor or
any other internediary.

Quality of TV Channel Signals

13. Sone cable operators had apprehended
t hat in case TV channel, signals are
provided through cable ‘and not directly
t hen the quality of ‘transmission could
deteriorate and accordingly it was
suggested that agents nust provide services
through |1RDs. The Authority through this
regul ati on has franed the principle of non-
di scrimnatory access, which also includes
non-di scrimnatory access in terns of
quality of signals. Operators can seek
relief if it is found that the quality of
their signals is being tanpered with.

Saf equards for Broadcasters

14. In this context it nust be recognised
t hat certain basic criteria must be
fulfilled before a service provider can
i nvoke this clause. Thus the service
provider should be one who does not have
any past dues. Sinmlarly, provisions for
protection agai nst piracy nust be provided.
However , the cont ent provi der nmust
establish clearly that there are reasonable
basis for the denial of TV channel signals
on the grounds of piracy.

Di scrimnation in providing TV  channe
signal s
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17. In case any distributor of TV channe
feels he/she has been discrimnated on
terns of getting TV signals conpared to a
simlarly based distributor of TV channel
then a conplaint nmust be filed wth the
broadcaster or rmulti system operator, as
the case may be. In case the conplainant is
not satisfied with the response, he/she nmay
approach the appropriate forumfor relief.
We do not find any nerit in the civil appeal for the
foll owi ng reasons :

Firstly, we do not find any error in the judgment
whi ch has held that in providing signals to a distributor
through ‘an agent who is also in turn a distributor is
per se discrimnatory. ~ W agree with the contention of
M. Rohtagi |earned senior counsel that in the case of
overlap of functions to be perforned by each entity
under the Interconnection Regulations like a Distributor,
MBSO, agent/ internediary, one has to go by the facts of
each case and the terns of Agreenent between t he
br oadcast er and his agent cum  distributor. Every
contract wunder the Interconnection Regulations has two
aspects. One concerns the comercial side whereas the
ot her concerns the technical side. There is no
difficulty for the comercial side. If the broadcaster
appoints an agent on the conmercial side to collect the
statistics of the nunber of subscribers or for
distribution of Decoders there is no dispute. On the
commercial side when an agent is appointed by the
broadcaster that agent need not be from the Operation
Net wor k. Such an agent normally is not a technical
service provider. The difficulty arises when t he
broadcaster as in the present case appoints or enters
into an agreement with a distributor, who in turnis an

M5O and who in turn has his own business because in such

a case such an agent-cumdistributor is also a conpetitor
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of the MBSO who seeks signals fromthe broadcaster. W are
l[iving in a conmpetitive world today. If under the
I nt erconnecti on Regulations an MSOis entitled to receive
signals directly from a broadcaster, if directed to
approach his conpetitor MSO then discrimnmnation cones
in. The reason is obvious. The exclusive agent of a
broadcaster has his own subscriber base. Hs base is
different fromanother MSO in the sane territory. If that
anot her MSO has to depend on the Feed to be provided by
the exclusive agent of the broadcaster then the very
obj ect of the I'nterconnection Regul ation stands defeated.
W are satisfied that even technically the quality of
signals receivabl e/ through the Decoders is different from
the quality of signals receivable through cable feed. In
the present case ‘the broadcaster  has appointed NMoon
Network as its Distributor for the territory of ‘Agra. 1In
the present case the Agreenent provides that Mon Network
Pvt. Ltd. will operate on_ principle to principle
basis and wll not be an agent of Star India Pvt. Ltd.
(Broadcaster). In that Agreenent it is expressly provided
that Mbon Network Pvt. Ltd. would not be entitled to use
any ot her nedium except ground cable. Under the
Di stribution Agreenent the Broadcaster has appointed the
Moon Network Pvt. Ltd. as the sole and exclusive
distributor of the subscribed channels. It is inportant
to note that wunder the Interconnection Regulations
exclusivity of contracts st ands el i m nat ed.
Not wi t hst andi ng such regul ati ons the broadcaster in the
present case has appoi nted Moon Network Pvt. Ltd., who
is also an MBSO, as the sole and exclusive distributor of
the subscribed channels through the cable network owned
and operated by Moon Network Pvt. Ltd. in the territory

of Agra. (See clause 1.1). This is where the difficulty
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cones in The object of Interconnection Regulationis to
elimnate nonopoly. |If Sea T.V. respondent No.1 carries
on business in conmpetition with Moon Network Pvt. Ltd.
and if it is to depend on the Feed provided by its
conpetitor and if the quality of the signals available
through that Feed is poorer than the quality of the
signal s avail abl e through Decoders, then the Tribunal is
right in holding that the above arrangenent is per se
discrimnatory. It is-inportant to bear in mnd that Sea
T.V. Network and Moon Network Pvt. Ltd. are in turn MSGCs.
When Moon Network Pvt. Ltd. is appointed as sole and
exclusive distributor with a direction to distribute the
signals through the infrastructure of Mon Network Pvt.
Ltd. then the quality of the signals receivable by Sea
T.V. Network may not be the same as the quality of
signals through Decoders. In this connection fudging of
data (voice and picture) is possible. Even the speed ' of
data-transmi ssion to Sea T.V. Network could get affected.
In such cases it is the subscribers of Sea T.V. Network
who would be adversely affected.  The picture quality
would be affected. The reason for this is also obvious.
Let wus say that Moon Network Pvt. Ltd. receives about
1000 signals fromthe broadcaster. CQut of 1000 signals it
is open to Mwon Network Pvt. Ltd. to distribute the
majority thereof to its own subscribers and the bal ance
could be transferred through the cable to Sea T.V.
Network. The quality of the signals receivable by NMNoon
Network Pvt. Ltd. directly fromthe broadcasters would
certainly be better than the quality, speed etc. of the
signals receivable by Sea T.V. Network. It is for this
reason that Sea T.V. Network refused to take signals

through the feed. Therefore apart fromconpetition, the
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busi ness of Sea T.V. Network to the above extent is also
likely to be affected because of the poor quality of
signal s through the feed. In such an event t he
subscri ber base of Sea T.V. Network would shift and
become part of the subscriber base of Mbon Network Pvt.

Ltd. in Agra.

Secondly, keepingin mnd what is stated above, we
may exam ne the scope of ~the said Interconnection
Regul ations. Thereis a basic difference between naking
available  T.V: channels ~and re-transm ssion of T. V.
channels. W have quoted the definition and provisos from
I nt erconnecti on Regul ation. Under clause 2(b) an agent is
a person authorized by a broadcaster to make available
T.V. channels to a distributor of T.V. channels. In that
definition we have a broadcaster, an agent - of the
broadcaster and a distributor. Under the Agr.eenent
between Star India Pvt. Ltd. —and Moon Network Pvt. Ltd.
(whi ch Agreenent was not placed before the Tribunal) Mon
Network Pvt. Ltd. is a distributor of T.V. channels. It
is not an agent. |In fact, the contract indicates that the
rel ati onship between Star India Pvt. Ltd. and Mbon Network
Pvt. Ltd. is not based on principal-agent relationshinp.
In other words the Star India Pvt. Ltd. has given
distribution rights exclusively to Moon Network Pvt. Ltd.
for the territory of Agra. This was never disclosed to the
Tribunal. Before the Tribunal it was argued that ' Moon
Network Pvt. Ltd. was the agent of Star India Pvt. Ltd.
It is for this reason that Sea T.V. Network is asked to
approach Mbon Network Pvt. Ltd. as a distributor. It is
for this reason that Sea T.V. Network is nmade to depend
for the signals on the feed to be provi ded by Mon Network

Pvt . Ltd. Further under clause 2(j) t he wor d
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\023di stributor\024 of TV channels is defined to nmean, any
person who re-transmts T. V. channel s t hr ough

el ectromagneti c waves through cabl e. VWen signals are
provided through Decoders the matter cones under the
expression \023rmake available T.V. channels\024 in ternms of
cl ause 2(b)of the Interconnection Regul ations. C ause 2(b)

is applicable because the broadcaster nakes avail able the

T.V. channels to its distributor namely Moon Network Pvt.

Ltd. On the other hand between Mon Network Pvt. Ltd.

and Sea T.V. Network clause 2(j) would apply because after
receiving signals through the cable fromthe broadcaster

the distributor (Mbon Network Pvt. Ltd.) re-transmits the

T.V. channels through the Feed to Sea T.V. Network.
Therefore, there 'is vital distinction between what is

recei ved by an agent-cumdistributor fromthe broadcaster

and what is subsequently re-transnitted by that agent\026cum
distributor to other MSQs/Cable Operators like Sea T.V.

Net wor k. In our view the Tribunal, has therefore,
correctly drawn a distinction between what is called as

\ 023meki ng avail able of T.V. channels\024 and re-transm ssion of
T.V. channels wunder the above two cl auses. Keeping in

mnd the above distinction it is clear that although a
broadcaster is free to appoint its agent under the proviso

to clause 3.3 such an agent cannot be a conpetitor or part

of the network, particularly when under the contract
between the broadcaster and the designated agent-cum

di stributor exclusivity is provided for in the sense that

the signals of the broadcaster shall go through the cable

net wor k owned and operated by such an agent - cum

di stributor which in the present case happens to be Mon

Net wor k Pvt. Ltd.
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In the circunstances there is no merit in this civi
appeal

Bef ore concluding we nmay once again reiterate that
the Appel l ate Tribunal in the present case has correctly
interpreted the scheme of Interconnection Regulations.
However, in cases of functional overlap we are of the view
that in every matter the Tribunal will exam ne the witten
contracts between the parties and ascertain act ua
prejudi ce/di scrimnation and not decide the matter on
conceptual basis. I'n the present case we insisted on the
appel | ants for produci ng the witten Agreement with which
clarity has energed. But for exami nation of such contract

it would not be proper to decide natters on per se basis.

For the aforestated reasons we find no nerit in this
civil appeal and the sanme is accordingly dismssed with no

order as to costs.




