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This appeal is directed against the order dated 7th April
2003 passed by the Division of the Karnataka H gh Court whereby the
Di vi sion Bench has set aside the order of the |earned Single Judge and
allowed the wit petition No. 25322 of 1999, quashed the i npugned
order dated 26th June, 1999 and directed the mmnagenment of the
appel | ant-Bank to pay the pension tothe respondent from1.11.1993.

The respondent was the enpl oyee of the Syndicate Bank
The respondent remai ned unaut hori sedly absent’ w. e.f. 11.3.1992 and a
notice dated 18.11.1992 was issued to her calling upon her either to
report back for duty or submt explanation for her absence within 30
days i.e. on or before 21.12.1992. It was also stipulated that if she failed
to conply with the directions she would be deened to have voluntarily
retired fromthe service of the bank onexpiry of 30 days fromthe date
of notice in ternms of Cause 17(a) of the Vth Bi partite Settlenent. The
respondent (herein) sent her explanation but the Bank Managenent
did not find the explanation satisfactory. Therefore, the appellant
vide letter dated 10.12.1992 inforned the respondent(herein) that she
was deened to have voluntarily retired fromservice we.f. 23.12.1992 in
terns of Clause 17(a) of the Wth Bipartite Settlenment and she was
deened to have ceased fromthe service of the bank fromthat date.
The expl anation sent by the respondent (herein) was that due to illness
she was wunable to report for duty immedi ately and sought extension of
time to report for duty and submitted an application for extension of
| eave supported by a nedical certificate. Aggri eved agai nst the order
passed by the appellant, the respondent filed the wit petition No.
1259/ 1995 in the High Court seeking a direction to the appellant bank
to reinstate her into service with all benefits. Learned Single Judge vide
order dated 23.1.1995 dism ssed the wit petition on the ground that
there was inordinate delay in assailing the validity of the order dated
30.12. 1992. Meanwhi | e the Syndi cate Bank (Enpl oyees’) Pension
Regul ations, 1995 ( hereinafter to be referred to as the Regul ation) cane
into force on 29.9.1995 i.e. the date of publication  of the Regulations in
the Oficial Gazette. The appellant issued a circular dated 4.11.1995
stating the Regul ations were applicable to the foll ow ng categories of

enpl oyees:
i) Those who were in the service of the Bank on or after 1.1.1986
but had retired before 29.9.1995.
ii) Those who were in the service of the Bank before 29.9.1995 and
continued to be in the service of the Bank on or after 29.9.1995.
i) Those who joined the services of the Bank on or after 29.9.1995.
iv) to (viii) omtted as are not relevant.
* k% % * k% % * k% %

It was clarified that the ex-enpl oyees who had voluntarily retired
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in terns of Bank’s Service Regul ations Cl ause No. 19(1) or deened to
have voluntarily retired in terns of WVth Bi partite Settlenent, between
1.1.1986 and 31.10.1993 are not eligible for pension under the pension
Regul ati ons, 1995.

It was al so nmentioned that regul ati on 29 of Pension Regul ations
1995 provided for voluntary retirenent of the enpl oyees who had
conpl eted 20 years of qualifying service by giving notice of not |ess than
3 nonths, in witing, subject to the conditions laid down therein

The said circular also provided that ex-enployees who had not
exercised their option for pension under the Regul ations earlier could
exercise their option wunder the scheme within 120 days from
29.9.1995. In pursuance of that circular the respondent applied for
pensi on schene on 28.12.1995 but the sane was rejected by the
nmanagenent on 22.1.1996. = Aggrieved against the order, the
respondent (herein) filed a wit petition No. 1370 of 1987 before the High
Court. Learned Single Judge allowed the wit petition by order dated
17.2.1989 and held-that since the respondent retired from service
after 1.1.86 she was eligible for pensionary benefits under the
Regul ations and the High Court remanded the matter to the Bank for
fresh consideration of the claim of the respondent(herein). After the
remand the appellant bank reconsidered the natter and rejected the
sane by conmuni cation dated 26.6.1999. The reasons given by the
appel | ant - bank for the rejection read as under

"You remai ned absent from duties continuously from
11.3.1992. Even after service of notice since you did not
join the duties nor 'submt any explanation for your
absence, you were  deermed to have voluntarily
vacated/retired fromthe Bank’'s service with effect from
22.12.1992 in terns of Cause 17 of the Vth Bi partite
Settl enment.

Pl ease note that such deemed retirenent was not

brought about by any positive action on the part of the

Bank but is wholly on account of your own action. Your
cessation in service becane final as the wit petition filed by
you challenging the Bank’s order dated 30.12.1992 was

di smssed by the Hon'ble H gh Court by its order dated
25.1.1995. It is, therefore, observed that you did not cease
to be in the bank’s service on reaching the age of
superannuation nor did you seek and obtain voluntary
retirement as per Regulation No. 29 of the Syndicate Bank
(Enpl oyees) Pension Regul ations, 1995. It is also not a case
of premature retirement as described in the Pension
Regul ati ons because there is no positive action on the part

of the Bank. Your action in effect anmounted to

abandonnent of service. It is thus seen that you do not
cone within the scope of the Pension Regul ations entitling
you to receive pension. Further the Bank’s circular No.

226/ 95/ BC/ PD/ 61/ SWD dated 4.11.1995, it has been

clarified that the ex-enpl oyees who have voluntary retired
internms of the Bipartite Settlenent, between 1.1.1986 and
31.10.1993 are not eligible for pension under the Pension
Regul ati ons, 1995. You cease to be in the services of the
Bank w. e.f. 22.12.1992 and hence you are not entitled to
pension. Even assumi ng w thout conceding that you had
retired voluntarily fromthe services of the Bank as per the
Pensi on Regul ations, 1995, you would not be entitled to
pensi on under the Pension Regul ations, as you retired

before 1.11.1993."

Aggri eved against that order the respondent filed another wit
petition before the High Court. This canme to be registered vide wit
petition No. 25322 of 1999. Learned Single Judge held that the
respondent was not entitled to pension under the relevant
regul ati ons and di smissed the wit petition vide order dated
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27.7.1999. Aggrieved against that order also, the matter was taken
up by the respondent (herein) in appeal before the Division Bench
and the Division Bench after considering the matter cane to the
concl usion that the respondent was entitled to pension as per
Regul at i ons. Hence, the present appeal

It is a fact that the respondent(herein) was in the service
of the Bank since 7th April, 1969 and she had retired fromthe bank
service w.e.f. 22.12.1992 and as per the regul ation, the enpl oyees of
the Bank who opted for pension were in the service of the Bank on
or after 1.1.1986 but was retired before 29.9.95. Therefore, this
condition stands ful fill ed. These two parameters are not in dispute.
The only question that calls for determnation is that as per the
Regul ation and the circular dated 4.11.1995 issued by the Bank
whet her the respondent is entitled to pension or not? As per the
clarification issued by the bank that ex-enpl oyees who had
voluntarily retired fromthe bank’s service or deened to have
voluntarily retired between 1.1:.1986 and 31.10.1993, would not be
el i gi bl.e for pension under the Pension Regul ation
Now, the question i's whether the respondent was deened to
have voluntarily retired as per Vth Bipartite Settlement or she has
been retired by the appellant-bank. There can be two class of
persons; one who sought voluntary retirement or the other who
was deered to have voluntarily retired. It is not the case of the
voluntary retirenent but she was nmade to retire by the order of the
nmanagenent . Therefore, she does not fall in either of the two
categories. The respondent(herein) renmained absent because of her
ill-health and she submitted her application for extension of |eave on
medi cal ground but 't he nanagenent instead of @ taking synpathetic

view, retired the respondent from the services of the bank. As she
does not fall either of the above two categories, this is the third
category which is not contenplated in the regulations. However,

an attenpt was nade to bring her case in terms of the O ause 17(a)
whi ch says that if an enpl oyee absents hinself fromwork for a
peri od of 90 days or nore consecutive days, w thout subnitting

| eave application on his credit- or beyond a period of |eave
sanctioned originally/subsequently and if the managenent is
reasonably satisfied that the incunbent has no intention of joining
duties, the nanagenent may at any tinme thereafter give notice to the
enpl oyee and call hinmlher to report for duty and require the

enpl oyee to furnish explanation wi thin 30 days of the date of notice.
If the enpl oyee does not satisfy the managenent, — he/she can be
deened to have retired on expiry of the notice. In the event, the
enpl oyee satisfies the bank , he/she can report for duty thereafter
within 30 days of the expiry of the notice without prejudice to the
bank’s rights to take action under the service rules. “In this regard
Clause 17(a) of the Vth Bipartite Settl ement reads as under

"(a) when an enpl oyee absents hinmself fromwork for a

peri od of 90 days or nore consecutive days, w thout

submitting an application for |eave on his credit. or

beyond period of |eave sanctioned

originally/subsequently or when there is satisfactory

evi dence that he has taken enploynent in India or

when managenent is reasonably satisfied that he has

no intention of joining duties, the managenent may at

anytinme thereafter give a notice to the enployee at his

| ast known address calling upon himto report for duty

within 30 days of the date of notice, stating inter alia

the grounds for coming to the conclusion that the

enpl oyee had no intention of joining duties and

furni shing necessary evidence, where avail able.

Unl ess the enployee reports for duty within 30 days of

the notice or gives an explanation for absence within

the said period of 30 days satisfying the nanagenent

that he has not taken up anot her enploynent or a

vocation and that he has no intention of not joining
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duties, the enployee will be deened to have voluntarily
retired fromBank's service on the expiry of the said
notice. |In the event of the enployee subnitting a

satisfactory reply, he shall be pernmitted to report for
duty thereafter within 30 days of the date of expiry of
the aforesaid notice without prejudice to the bank’s
right to take action under the |aw or rules of service."

In the present case, the respondent(herein) submitted her
expl anati on and sought extension of tine on medical ground. But the
managenment of the Bank instead of considering the matter
synpat hetically, ordered for premature retirenent under the
pur ported exercise of Clause 17(a) . It is not the case that she had
voluntarily retired but-it is a case where the bank has retired her as a
measure of puni shment because they were not satisfied by her
expl anati on. Therefore, it is not a case which can be covered by the
clarification issued by the Bank and it cannot be deemed that she has
voluntarily retired. The contingency in the present case i s not
covered by the aforesaid Circular dated 4.11.1995. In the present
case the respondent has put in alnost 20 years’ of service and has
taken | eave on nedical ground which is being denied to her. In
Clause 17 (a) what is contenplated is that a person who deliberately
does not join the office and |leaves the office without any satisfactory
expl anation, then/it is open for the nanagenent to resort to C ause
17(a). But in the present case, the facts are very glaring that
i ncumbent has put in 20 years of service and-unfortunately she fel
si ck and sought for extension of |eave on nedical ground, that was
deni ed to her. Therefore, it is not the case of the abandoned service
or she did not send any reply to the notice sent by the nanagenent.
However, she has nade a hunble reply to satisfy her authorities, that
taking |eave was beyond her control, i.e. ill health. But the authorities
retired her prematurally and denied the pension of 20 years of
service. Therefore, this kind of action  is unfair, arbitrary which
cannot be count enanced. Iln_fact the order passed by the bank
clearly states it is not the case of premature retirement and it is not
the case that she has sought voluntary retirenment or premature
retirement. It is the bank who has retired her and that kind of
contingency is not covered in the clarification nade by the bank. It
is a case of deemed voluntary retirenment forced on her. The said
contingency is not covered under the aforesaid order of authorities.
It was a forced retirement by the respondent-bank

Learned counsel has tried to persuade us that the letter rejecting
her representation for pension was because of her deened retirenent

brought about by her, on account of her own action. Thi s

observation of the bank is not correct. |In fact the retirenent has been

forced by the bank. It is not the case that she was not willing to join
the service but was unable to join due to ill-health. The decision of

managenent, “"deenmed to have been voluntarily retired" is totally

m sconcei ved.

Learned counsel has tried to place a strong reliance on the case of

Punj ab & Sind Bank and Others Vs. Sakattar Singh reported in (2001)

1 SCC 214 wherein no domestic inquiry was held and three letters

were issued to the incumbent directing himto join the duty and seeking
expl anati on for unauthorized absence. The respondent submitted the
joining report that he was suffering fromeye ailnment that was not
accepted by the authorities and the services were terminated. The Hi gh
Court set aside the term nation and the matter cane up before this
Court and this Court in the facts and circunstances of the case held
that the rules of natural justice should be borne in mnd in the

rel evant fact situation. But in the present case, as already nentioned
above, the fact that she had submitted her explanation supported by a
medi cal certificate was not accepted by the bank- managerment and

she was forced to retire. This contingency is not covered under circular
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dated 4. 11.1995.

Qur attention was also invited to the case of UCO Bank and

QO hers Vs. Sanwar Mal reported in (2004) 4 SCC 412 wherein their
Lordshi ps made a distinction between "resignation and retirenment”, that
it carries a different meaning and it was observed that an enpl oyee
can resign any tine but he retires only on superannuation or in case
of voluntary retirement on conpletion of qualifying service. The
expression ’'resignation’ and 'voluntary retirenent’ are deliberate
abandonnent of service. Each expression carries different connotation
and each case has to be examined whether it was a case of voluntary
retirement sought by the enpl oyee or he has been retired on account of
superannuati on or he has resigned or he has been retired compul sorily

as a neasure of puni shnent. But so far as the present controversy is
concerned, the <compulsory retirenment/ the premature retirenment has

been i nposed by the appellant, it is not voluntarily sought by the
respondent. It is a clear case of conpulsory retirement ordered by

the Managerment and that contingency has not been contenplated in

the circular issued on 4.11.1995. Therefore, in any case, we are of the

opi nion that she could not be denied the benefit of her 20 years’ of
servi ce when she ~comes w thin the pension schene that she was

enpl oyed —prior to 1986 and retired before 29.9.95. Therefore, she is
entitled to pension. I'n this view of the matter, we are of the opinion
that the view taken by the ~Division Bench of Hi gh Court is correct and
there is no nerit in this appeal filed by the Bank. Hence, the same is
dism ssed with no order as to costs.




