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Leave granted.

One Unra advanced a petty sumof Rs. 5 to Multana by way of | oan
On 31.10.1985 at about 9 p.m he asked himto pay the said amunt back to
him What was his response thereto is not known. Mul t ana, however,
started hurling abuses on him~ Bachni, the nother of appellant cane there
and said "UVRA DO KAUDI KA LADKA HAI, |ISKO M TTI NAI N
M LA DO, MAIN I SKI EENT SE EENT BAJA DUNG " ~Wher eupon
Mul t ana and Ranj eet caught hold of the deceased. Appellant was carrying a
big knife with him He inflicted three blows on the deceased with the said
knife. The deceased ran towards his house pressing his abdonen by his
hands. He could not run for a long distance. He fell down. P.W 1, Amar
Si ngh, father of the deceased who had been com ng back to his house
alongwith P.W 4, Jeet Singh fromthe narket witnessed the entire incident.
It was al so witnessed by P.W 7, Birsa Singh. The deceased was taken to the
hospital inmediately. He, however, was decl ared dead. A First Information
Report was |lodged in regard to the said incident by Amar Singh at 10.40
p.m in the Dehradun Police Station

On conpl etion of the Investigation, all the four accused were
char gesheet ed. Appel | ant was charged for comm ssion of "nurder” of the
deceased. He was convicted and sentenced to rigorous inprisonment.
O her three accused, however, were acquitted by the |earned Trial 'Judge
opi ning that the prosecution has not been able to prove that they had a
conmon intention to cause the said offence. An appeal preferred by the
appel | ant agai nst the said judgnment of conviction and sentence was
di smissed by the Hi gh Court by reason of the inpugned judgrment. Appell ant
is, thus, before us.

M. Vinay Singh, |earned counsel appearing on behalf of the

appel  ant woul d, in support of this appeal, submt that the prosecution case
shoul d not be accepted inasnuch as;
(1) The nedi cal evidence is contrary to the ocul ar evidence, as not only
no injury was found on the abdonmen of the deceased, two other injuries were
found on his back.
(rn) According to doctor nore than one weapon mi ght have been used.
(rer) P.W 7, Birsa Singh having not been relied upon by the Trial Judge
P.W 4, Jeet Singh having seen only Birsa Singh and nobody el se, his
testinony shoul d not have been relied upon
(I'V) In any event, having regard to the facts and circunmstances of the case,
a case of commission of offence under Section 302 of the Indian Penal Code
has not been nade out but one under Ilnd Part of Section 304, as the offence
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was conmitted (i) without any pre-neditation, (ii) wthout any undue
cruelty, (iii) At the spur of the noment on sudden provocation, and (ivV)
there was no debasenent on the part of the appellant.

The deceased suffered three injuries at the hands of the appell ant
whi ch are as under: -
1. Punctured wound with clean cut nargins 4cmx 1
= cmx heart cavity deep, cutting the 6th rib
pl eura and apex of peri cardium and heart. 100
m of blood in pericardial cavity, on the left side
of front of chest 6 cmbelowthe left nipple, 1 =
cmaway fromnipple |ine.

2. I ncised wound 2 = ¢cm X 1cm X 1lcm deep as the
outer part of back 5 cns bel ow the posterior
axillary fold.

3. Punctured wound with clean cut margins 5cm X
2cm X 7cm'deep on the back of chest directed

upwar ds and anteriorly cutting the nuscles of

back, intercoastal muscles, pleura and piercing
2cmin the left upper |obe of lung in its |ower

part. A litre of fluid blood found in the thoracic
cavity."

P.W 2, Dr. Ajay Krishna, who had conducted the post-nortem
exam nation, opined that the injuries Nos. 1 and 2 were sufficient in ordinary
course to cause death. So far as injury No. 3 is concerned, according to him
the same was directed from down to upward

The doctor did not categorically state that in causing the injuries
af orementioned, two different instrunents have been used as according to
hi m

.Injuries Nos. (ii) and (iii) could be caused by the
one and same instrument as also fromdifferent
instruments...."

He, however, stated that the I'ength and breadth of the injury would
depend upon the force at which the weapon was used and if the bl ow of the
instrument is light, it would not go deeper and in that case breadth shall be
conparatively nore.

The First Informati on Report was | odged al nost i mredi ately after the
occurrence. P.W 1 in his deposition supported the prosecution case inits
entirety. P.W 4 is arelative of the PPW 1. They were com ng back together
fromthe market. Both of them saw the entire incident. Both of them stated
that whereas Ranjeet and Multana caught hold the deceased, Appellant took
out a knife and inflicted blows on the deceased. The accused, however, 'ran
away when P.W 1 started shouti ng.

Rel i ance was not placed upon the testinmony of P.W 7 by the |earned
Trial Judge as sone statenments made by hi m before the Court had not been
nmade before the Investigating Oficer under Section 161 of the Code of
Crimnal Procedure. The approach of the Court in this behalf although may
not be entirely correct, but in the facts and circunstances of this case, we are
of the opinion that even on the testinony of other wi tnesses the prosecutrix
may be held to have proved its case

The statenent of P.W 4 that he saw Birsa Singh al one nust be taken
into consideration with his other statenents nanely:

He and P.W 1 were comi ng back fromthe narket together. Wen he
stated about the presence of Birsa Singh alone, he nust have neant that the
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latter was the only outsider who was present at the scene of occurrence and
noticed the entire incident.

Submi ssion of the | earned counsel in regard to the fact that there was
only one injury in the front and two injuries on the back do not nilitate
agai nst the prosecution story. Suffice it to say that one injury was 5 cm
bel ow the nipple and if the sanme had been described as the injury in the
abdonen by P.W 1 and P.W 4. no serious exception thereto can be taken
Neither P.W 1 nor P.W 4 stated that the appellant caused all the three
injuries on the front portion of the person of the deceased.

VWhat was stated was that the injuries were inflicted in quick
successi on (the expression used in the vernacul ar was "Pal ak Jhapakte"). It
nmust have taken himby surprise. W, therefore do not find any reason to
di sagree with the findings of the courts below that the death of Unra was
honmi cidal in nature and the same was caused by the appellant.

Comi ng to the subm ssion of the |earned counsel that only a case
under Section 304 Part Il of the Indian Penal Code has been nade out, we
see no reason to accept the sane. "Fourthly' appended to Section 300 of the
I ndi an Penal Code provi des that the cul pabl e hom ci de woul d not be rurder
if it was comitted without pre-nmeditation in a sudden fight, in a heat of
passi on bei ng sudden quarrel and the accused had not acted in a cruel and
unusual manner.

The first ingredient of the said provision nanely absence of pre-
meditation exists in the instant case but it cannot be said that there was a
sudden fight, in the sense that the deceased was armed or nade any

provocative statenent. As the prosecution story goes, it was the nother of
Mul t ana who gave an exhortati on. What was the occasion therefor, we do
not know.

The | earned Trial Judge was right i'n opining that a case of comon
i ntenti on has not been nade out as against the other accused persons, as
nobody probably in their w | dest dream could have thought that a petty
di spute relating to demand of Rs. 5by Unmra fromthe deceased, would | ead
to his death at the hands of the appellant. Appel l'ant,, however, was carrying
a big knife. He inflicted three blows repeatedly i'n quick succession. He
t ook undue advantage of his position as the deceased was bei ng held by two
ot her accused.

The intention to cause death and/or to cause an-injury which is likely
to cause death is evident fromthe fact that the first blowwas given on a vita
part of the body nanely 5 cm bel ow t he ni ppl e.

Two ot her bl ows night have | anded on the side of the outer part of the
back bel ow the posterior auxiliary fold and the back of chest as the deceased
on receipt of the first blow, nust have noved to his right being in pain

The effect of the blows was such that he even could not go beyond a
f ew paces.

We, therefore, are of the opinion that it cannot be said that there had
been no debasenent or appellant did not take undue advantage of the
situation and/or there was a total absence of cruelty. W are, further, of the
opi nion that there being no provocation on the part of the deceased, it is not
a case where only an of fence under Section 304 part Il of the Indian Pena
Code is made out. The appeal, for the aforementioned reason is disnissed.




