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H ndu Religious & Charitable Endowrents-Part of the incone
of properties set apart for charities-If specific Endowrent.

HEADNOTE

The appel | ants’ predecessors by an instrument provided that
out of the incone of the properties a specified sumwas to
be set apart for certain charities and the bal ance  of the
income was to be taken by the nenbers of tile famly. The
Conmi ssi oner of Religious Endowrents declared that part of
the inconme set apart for charities, as a specific endowrent.
Ther eupon the appellant filed a suit under s. 62(ii) of the
Act for cancellation of this order. The Trial Court decreed
the suit, but on appeal. by the Conm ssioner the Hi'gh Court,
set aside the Trial Courts decree. In appeal to-this Court,
HELD :(By Full Court) A specific endowmrent was created by
t he

Per Sarkar and Dayal, JJ. The proprietors had divested
thensel ves of that part of the income to be spent on
charities. By providing that their liability to pay the
amount would be a charge on the properties,; the  enphasised
that they were divesting thenselves of the right "to the
income and the right to deal with the property asif it was
unencumber ed. By creating the charge they provided a
security for the due performance by themof the Iliability
they undertook. Further s. 32 of the Act provides that
where a specific endowrent to a tenple consists nerely of a
charge on property, the trustees of the tenple might require
the person in possession of the properties charged to pay
the expenses in of which the charge was created. section
undoubtedly shows that the Act contenplates a charge as an
endowrent. [ 645 1646 A

It cannot be said that a charge would be an endownent only
where it had first been created in favour of a person who
made an endownent in respect of it, that is, to say,
transferred his rights under the charge in favour of the
charities. [646 B

per Ramaswami, J. |In Hindu Law a dedication may be either
absolute or partial. 1In the forner case, the property is
-liven out and out to anidol or to a religious or
charitable institution and the donor divests hinself of
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all beneficial interest in the property conprised in the
endownrent . When the dedication is partial, a charge is
created on the property or there is atrust to receive

and apply a portion of the incone for religious por
charitable purposes. in such a case, the property descends
and is alienable and partible in the ordinary way, the of
difference being that it passes with the charge upon it.
The expression religious endowrent” as defined in s. 6(14)
and ' Specific endowrent” as defined in s. 6(16) of the Act
nmust be construed so as to include both absolute and partia
dedi cation of the property. This viewis supported by s.
32(1) of the Act, which contenplates that "specific
endowrent"” attached to a math or tenple may consist nerely
of a charge on property. [649 F-650 D]

6 44

JUDGVENT:

ClVIL APPELLATE JURI SDI CTI ON-: Civil Appeal No. 444 of 1963.
Appeal fromthe judgnment and decree dated March 26, 1958 of
the Madras High Court in Appeal Suit No. 355 of 1955.

M S. K Sastri and "M S. Narasimhan, for the appellant.

A Ranganadham Chetty and A. V. Rangam for the
respondent.

The Judgrment of Sarkar and Raghubar Dayal JJ. was delivered
by Sarkar J. Ramaswami, J. delivered a separate Qpinion
Sarkar, J. On January 10, 1914, the —appellant’s predeces-
sors-in-interest executed an instrunent which has been
described in these proceedings as a deed of settlenent.
There is some dispute as tothe interpretation of this
instrunment but this nuch is not in controversy that it
provided that the properties set out in Schedule A to it
would be responsible for neeting the expenses of the
charities specified in Schedule B. Schedule B set out 17
different charities and the amount to be spent on each. The
total of the anmounts mentioned came to Rs. 4,31 1-0-0 and
the instrunent provided that "in respect of the sumof Rs.
4,311-0-0 which has been set apart for the expenses of the
af oresai d dharmans we have created a 'charge’ on the entire

properties mentioned in the A Schedule herein." ~That the
properties were charged with the payment of the anmount is
not di sputed. It is unnecessary to refer to the  other
provisions in this instrunent in detail and it wll ~ be

sufficient to state that they provided that the bal ance of
the incone of the properties in Schedule A left after
neeting the expenses of the charities was to be taken by the
male menbers of the famly after paynent  of certain
mai nt enance, narriage and ot her expenses to various fenales.
On Novenber 10, 1953, the Conmi ssioner for H ndu Religious
and Charitable Endownents, Madras, an officer “appointed
under the Madras Hi ndu Religious and Charitable Endownents
Act, 1951, nmde, in exercise of the powers conferred on him
by the Act, an order declaring that 21 per cent of the
income of the properties in Schedule A would be deened to
form a specific endowmrent within the neaning of the Act.
Thereupon the appellant filed a suit under S. 62(ii) of the
Act agai nst the Commi ssioner for cancellation of this order.
The trial Court decreed the suit, but on appeal by the
Conmi ssioner to the High Court at Madras it was declared
that a specific endowrent was created by the instrunment of
15.9 per cent of the incone for the tinme being
64 5

received fromthe properties nentioned in Schedul e A The
appel | ant chal l enges that decision in the present appeal.The
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Conmi ssioner is represented by the State of Madras.

The appellant contends that no specific endownent had been
created by the instrument. His contention is that all that
was done was to create a charge on the properties to neet
the expenses of certain charities but the settlers never
di vested thenmselves of those properties or any interest
t herein. It was said that the nere provision for neeting
the expenses of the charities out of the income of the
properties and the creation of the charge would not anount
to the nmaking of any endowrent, for thereby the settlers
could not be said to have divested thenmsel ves of anyt hing.
The main question in this appeal is whether this contention
is right.

There is no dispute that in order that there may be an
endowrent within the neaning of the Act, the settler nust
divest hinself of the property endowed. To create an
endowrent he nust give'it and.if he has given it, he of
course has not retained it; he has then divested hinself of
it. Did the settlers then divest thenselves of anything ?
We think they did. By the instrunent the settlors certainly
di vested thenselves of the right to receive a certain part
of the incone derived fromthe properties in question. They
deprived thenselves of the right to deal with the properties
free of the charge as absol ute owners which they previously
were. The instrunment was a binding instrunent. This indeed
is not in dispute. The rights created by it wer e,
therefore, enforceable in law. The charities could conpe

the paynent to them of the anobunt provided in. Schedule B

and, if necessary for that purpose, enforce the charge.
This, of course, could not be if the proprietors had
retained the right to the anpunt or remai ned full owners of
the property as before the creation of the charge. It nust,
therefore, be held that the proprietors had di vest ed
thenselves of that part of the incone of the properties
which is mentioned in Schedule B. By providing that their
l[iability to pay the anpbunt would be a charge on the
properties, the settlors enphasised that they were divesting
thensel ves of the right to the inconme and the right to dea

with the property as if it was unencunbered. By creating
the charge they provided a security for the due perfornmance
by themof the liability which they undertook. Further _s.
32 of the Act provides that where a specific endowrent to a
tenmpl e consists nerely of a charge on property, the trustees
of the tenple mght require the person in possession of the
properties charged to pay the expenses in respect of ~which
the charge was

646

creat ed. This section wundoubtedly shows that the Act
contenpl ates a charge as an endownent.

M. Sastri for the appellant said that a charge would be an
endowrent only where it had first been created in favour of
a person who made an endowrent in respect of it, that is to
say, transferred his rights under the charge in favour of
the charities. W see no reason for holding that an
endowrent was contenpl ated as consisting of a charge only in
cases |ike that. W, therefore, think that the H gh Court
was right inits viewthat the instrunent had created a
speci fi c endownrent .

As we have earlier stated, Schedule B to the instrument set
out 17 different kinds of charities on which different
amounts were to be spent. The High Court held that six of
these were not charities within the neaning of the Act
because they were of a secular nature, and as the Act dealt
only with charities of religious nature the disposition made
for the purpose of those six charities could not form an
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endowrent within the neaning of the Act. This is not
di sputed by the respondent. The di spute before us concerned
the remaining eleven charities. W have agreed wth the
H gh Court for the reasons earlier stated that what was
given in respect of these eleven charities formed an
endownrent .

But there still remains a dispute as to the quantum of what
was given in respect of them It was found that the tota
of the anmounts specified in the instrument in respect of
these eleven items cane to Rs. 1,590. It was however
pointed out to the High Court that since 1914 when the
instrument was executed, the incone of the properties had
gone up and the expenses of the charities directed to be
perfornmed had al so gone up. . This is not disputed. The High
Court found that the sum of Rs. 1,590/was 15.9 per cent of
Rs. 10,000/- which was nentioned in the instrunent as the
current total income of the properties. In view of the
increase in the'incone and expenditure the H gh Court held
that the instrument created an endowrent of 15.9 per cent of
the income of the properties whatever it mght be at any
particular time and not of the fixed sumof Rs. 1,590/-.
Learned counsel for the respondent also said that wunder
Schedule B the anount had in many cases been stated as

appr oxi mat e. He further pointed out that in one case 60
kal ams of paddy /'had been directed to be provided, the
approxi nate cost of which was nmentioned as Rs. 125/-. It

was contended that all these showed that what was given was
a percentage of the total income and not a fixed sum We
are unable to accept this view.

647

The fact that the expenses were stated to be  approxinate
does not show that a percentage of the total incone forned
the subjectrmatter of the endownrent. ~Wat was given under
each head was nore or less a fixed sum ~1f the expenses had
not gone up, then on the present argument, the charities
could not claimnore than what was stated in the instrunent.

The instrunent cannot bear a (different i nterpretation
because of subsequent events which m ght or might 'not’' have
happened. The word "approxi nate" which we may point out,

does not occur in every itemof the charities.: only shows
that the persons responsible for paying nmoneys for the
charities had a discretion to vary the —amount nentioned
slightly. That may have been because the charities were not
very clearly defined and because the acts constituting them
were not rigidly fixed. |In any case, we do not see that the
word "approximate" <created a right in the charities to a
proportion of the income. W are, therefore, ~unable to
agree with the H gh Court that an endownent had been created
of 15.9 per cent of the incone of the properties. W  hold
that an endowrent had been created in respect of right to
receive out of the inconme of the properties a sum. of Rs.
1,590-00 only, leaving it to the proprietors who were the
owners of the properties and were entitled to their
management, in the exercise of their honest discretion to
i ncrease or decrease the anounts slightly as they thought
the occasion required. The declaration nade by the high
Court that an endownent had been created in respect of 15.9
per cent of the incone of the properties is set aside and
substituted by a declaration that an endowrent of the right
to receive Rs. 1,590/ out of the inconme of the properties had
been created subject to the discretionary power of the
owners of the properties to nake a slight variation in the
anounts menti oned.

In the result, we dismiss the appeal subject to the
variation earlier nmentioned. There will be no order for




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 7

costs.
Ramaswami, J | agree with the order proposed by ny |earned
brother Sarkar, J. but | prefer to rely on rather different
reasons.
The endownent known as Gade Rao Sahi b Endownent attached to
Sri  Pushpavaneeswarar tenple was created by one Sri CGopa
Rao Gade Rao Sahib by the execution of a Settlenent deed Ex.
A. | dated January 10, 1914. Seventeen itenms of ~charities
were mentioned in detail in Sch. "B to Ex. A 1 and the
amount to be spent was Rs. 4,311/- every year from out of
the net income of the properties nmentioned in the docunent.
The Deputy Comm ssioner, Hndu Religious and Charitable
Endownent s, Thanj avur sup./65-13
648
by his order dated February 25, 1953 held that the endownent
known as Gade Rao Sahi b Endowrent attached to Sri  Pushpava-
neeswarar tenple was a "specific endownent" as defined in
the WMdras H ndu Religious and Charitable Endowrents Act,
1951 (XI X of 1951) (hereinafter referred to as the Act).
Ther eupon, ~the appellant took the natter in appeal to the
Conmi ssi oner. —The Conmi ssioner, by his order dated Novenber
10, 1953 in Appeal no. 46 of 1953 while confirming the order
of the Deputy Conm ssioner that the endowrent in question
was a "specific endowrent”, held that out of the charities
mentioned in Sch. 'B to Ex. A 1, itens 1, 4, 10, 11, &
12 were secular charities. The appellant then filed a suit
under s. 62 (1) (ii) of the Act for cancellation of the
order of the Conmissioner. It is contended on behalf of the
appel | ant that none of the charities constituted a "specific
,endownent” w thin the neaning of the Act and, in any event,
all the charities are private famly charities. The
contention of the appellant was accepted by the Subordinate
Judge who granted a decree in his favour. ~Against the order
of the Subordinate Judge the defendant-respondent ' filed
First Appeal A S. 355 of 1955 -inthe Madras H gh Court which
al | owed the appeal and restored the order of the
Conmi ssi oner except with regard to item 17 which was treated
as secular charity and not falling within the purview ,of
the Act. The present appeal is brought on behalf of the
plaintiff against judgnent and decree of the H gh Court of
Madras ,dated March 26., 1958 in the appeal
The question presented for determnationinthis case is
whet her the 11 items of charities mentioned in Sch. B to
Ex. A. | which have been held to be of religious nature are
"specific endownents” within the meaning of-s. 6(16) of the
Act which states
"6. In this Act, unless there is anything
repugnant in the subject or context-
(16) ’'specific endownrent’ neans any property
or noney endowed for the performance of any
specific service or «charity in a-mth or
temple, or for the perfornmance of any | other
religious charity, but does not include an
inam of the nature described in Explanation
(1) to clause (14);
Section 6(14) of the Act defines "religious
endowrent” or "’'endowrent" to mean
"all property belonging to or given or endowed
for the support of maths or temples, or given
or endowed for the performance of any service
or charity of a public

649
nature connected therewith or of any other
religious charity; and i ncl udes t he

institution concerned and also the prem ses
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thereof, but does not include gifts of pro-
perty nmade as personal gifts to the archaka,
servi cehol der or other enployee of a religious
institution;
On behal f of the appellant it was contended that in order to
attract the operation of s. 6(16) of the Act there nust be a
transfer or divesting of the ownership and there nust be
vesting of the title in the charity itself or the trustees.
It was subnitted by M. Sastri on behalf of the appell ant
that in the Settlement deed, Ex. A 1 there was only a
direction to the trustees to perform certain religious
charities fromout of the income of the famly properties.
It was conceded by | earned Counsel that the endowrent was
created in respect of the anount to be spent for the
performance of the charities and a charge was inposed on the
i movabl e properties nentioned in Sch. 'A . The argunent
was stressed on -behalf of the appellant that there was
nmerely a charge on the properties and there was no divesting
of the title of the properties or vesting of such title in
any body of trustees or inthe tenple itself. It was,
therefore, submitted that there is no religious endowrent
within the nmeaning of s. 6(14) of the Act and consequently
there is no "specific endowrent” within the neaning of s.
6(16) of the Act and the finding of the H gh Court on this
guesti on was defectivein |aw

I amunable to accept this argunent as correct. In Hindu
Law a dedication of property may be either absolute or
partial. Iswari Bhubaneshwari v. Brojo Nath Dey (1). |In the

former case, the property is given out and out to an idol or
to a religious or charitable institution ~and the donor
divests hinmself of all beneficial interest in the property

conprised in the endowrent. Were the _dedication is
partial, a charge is created on the property or there is a
trust to receive and apply a portion of ‘the income for the
religious or charitable purpose. In such a case, the

property descends and is alienable and partible in the
ordinary way, the only difference being that it passes wth
the charge upon it. (Mayne’'s Hi ndu Law, Eleventh Edition, p
923). In ny opinion, the expression "religious  endowrent"
as defined in s. 6(14) and "specific endowent"” as  defined
in s. 6(16) of the Act nust be construed so as to include
bot h absolute and -partial dedication
(1) 64 1.A 203.
650
of property. This view is supported by reference to s.
32(1) of the Act which states :
"32. (1) Were a specific endowrent attached
to a math or tenple consists nmerely of a
charge on property and there is failure in the
due performance of the service or charity, the
trustee of the math or tenple concerned may
require the person in possession of the
property on which the endowent is a charge,
to pay the expenses incurred or likely to  be
incurred in causing the service or charity to
be perforned otherwise. 1In default of such
person nmaki ng payment as required, the Deputy
Conmi ssi oner may, on the application of the
trustee and after giving the person in
possessi on a reasonabl e opportunity of stating
his objections in regard thereto, by order
determ ne the anobunt payable to the trustee."
Thi s secti on, therefore contenpl ates t hat "specific
endowrent"” attached to a math or tenple may consist nerely
of a charge on property. It is, therefore, not possible to
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accept the argunent on behal f of the appellant that in order
to constitute a "specific endownent" within the neaning of
the Act there nmust be a transfer of title or divestnment of
title to the property. In my opinion, M. Sastri is,
therefore, wunable to make good his argunent on this aspect
of the case.

For these reasons | agree to the order proposed by ny
| ear ned brother Sarkar, J.

Appeal dism ssed and decree nodified.

6 51




