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Bonbay Tenancy and Agricultural Lands Act, (67 of 1948) ss.
31, 88 and 89 --Scope of.

HEADNOTE:

In 1946, the Bonbay -Tenancy Act, 1939 was applied to the
respondent - Munci pality. Section 3A of the Act provided that
every tenant shall, on the expiry of one year fromthe date
of the comng into force of the Arendnent Act of 1946, be
deened to be a protected tenant, unless the Tandlord  had
wi thin that period, applied to the Mamatdar for a
decl aration that the tenant was not protected. The
appel | ant had taken on | ease |lands fromthe respondent, and
since the respondents had not applied lo the Mamtdar, the
appel l ant becane a protected tenant. 'Me 1939 Act was
repeal ed by the Bonmbay Tenancy and Agricul tural  Lands . Act,
1948, Section 31 of the 1948 Act provided that a -person
shal | be recognised to be a protected tenant, if such person
had been deenmed to be a protected tenant under s. 3, 3A or 4
of the 1939 Act. But s. 88 of the sane Act provided that
nothing in the foregoing provisions of the 1948 Act  shal
apply to lands held on lease froma |local authority, while
s. 89(2) provided for the repeal of the 1939 Act except for
ss. 3, 3A and 4 which continued, is nodified in Schedule 1
of the 1948 Act, and al so provided. that nothing in the 1948
Act, or any repeal effected thereby shall save as expressly
provided in the 1948 Act, affect or be deened to affect any
right, title, interest, obligation or liability, acquired,
accrued or incurred before the commencenent of the 1948 Act.
In 1955 the respondent gave notice to the appel | ant
terminating his tenancy and subsequently filed a suit for
possessi on. Pendi ng proceedings arising fromthe suit, the
appel l ant applied to the Mam atdar for a declaration that he
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was a protected tenant of the |ads, and the Mam atdar gave
the declaration. On appeal, the Collector held that the
Maml at dar had no jurisdiction to decide the question. The
Bonbay Revenue Tribunal, in revision, set aside the
Coll ector’s order, and the High Court, in application under
Art. 227, restored Collector’s order

In his appeal to this Court-, the appellant contended that
(i) the interest acquired by himas a protected tenant under
the 1939 Act would not be affected in view of the provisions
of s. 89(2) in the 1948 Act; and (ii) the M atdar had
jurisdiction to decide the question under s. 88B

HELD : (i) The plain effect of the provisions contained in
ss. 31, 88 and 89(2) (b), is that, in viewof the express
provision contained ins. 88 (1) (a). the appellant could
not claimthe benefit of s. 31, nor could it be said that
his interest as protected tenant was saved by s. 89(2) (b),

[625 G

Sections 3, 3Aand 4 of the 1939 Act were continued in a
nodified form in Schedule 1 of the 1949 Act only for the
purpose. ‘of ~ a. 11 of the 1948 Act and a perusal of those
shows that protected tenants were only those tenants who
satisfied these three sections and that no

619

new protected tenants could cone into existence under the
1948 Act As & 31 is one of the foregoing provisions referred
toins. 88, it win not apply to lands held on | ease from a
local authority. | In effect, therfore, | egi sl ature, which
had conferred by the 1939 Act, the status of = a protected
tenant on certain persons, took away that status by enacting
s. 88 in the 1948 Act so far as |essees  from a |oca

authority were concerned. As far as 's. 89(2)(b) is
concerned, that part of it which says that any repea

effected thereby shall not affect or be deened to affect any
right etc., will not help the appell ant because ss. ' 3, 3A
and 4 of the 1939 Act were not repealed by the 1948 Act.
Nor will the clause "nothing in this Act, shall affect or be
deened to affect” apply, if there/is an express provision in
the 1948 Act which takes away the interest of a ‘protected
tenant acquired before its comencenent, because of the
qual i fying words, "save as expressly provided-in this Act",
in the section. Section 88, of the 1948 Act is such _an
express provision which takes out |eases from a loca

authority fromthe purview of ss. 1 of 87 of the 1948 Act,
including s. 31 which is the only provision in the 1948 Act

whi ch recognised protected tenants. It follows that there
can be no protected tenants of |lands held on lease from a
local authority under the 1948 Act. It is true that s. 88

does not in so many words say that the interest of a
protected tenant acquired under the 1939 Act is being  taken
away so far as lands held on | ease froma |ocal authority
are concerned; but in effect, s. 88(1)(a) nust be -held to
say that there will be no protection under the 1948 Act for
protected tenants under the 1939 Act, so far as lands  held

on |lease from a local authority are concerned. The
intention fromthe express words of s. 88(1) (a) is also the
same. It may very well be that the |legislature thought that

the status of a protected tenant should not be given to
| essees of lands froma local authority, in the interest of
the general public, and therefore, took away that status
which was conferred by the 1939 Act. by the express
enactment of s. 88(1)(a). [622 F-G 623 E-G 624 F-G 625 B-
F, 616 C]

Further the appellant could not claimthe benefit of s. 4A
whi ch takes the place of s. 31 after the amendnment of 1956,
and claimthat he is a protected tenant, because, s. 4A also
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does not apply to a case of lands held on |l ease froma |oca
authority. [627 D E

Sakharam v. Mani kchand, [1962] 2 S.C. R 59, disapproved.
Mohanl al Chunilal Kothari v. Tribhovan Haribhal Tanboli,
[1963] 2 S.C.R 707, explained.

(ii) Section 88B wll not protect the appellant, for his
| ease had al ready been determ ned before the section cane
into force on 1st April 1956 [627 C- D

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION: Givil Appeal No. 577 of 1963.
Appeal fromthe judgnent and order dated March 8, 1961 of
the Bonbay High Court in Special Cvil Application No. 1120-
of 1960.

S. G Patwardhan-and M S. Cupta, for the appellant.

N. D. Karkhanis J. B. Dadachanji and A. G Ratnaparkhi or
respondent No. 1.

620

The Judgrment of the Court was delivered by

Wanchoo, J. The appell ant took on | ease two survey nunbers
fromthe respondent, Shol apur Borough Minicipality on Apri
1, 1946 for a period of three years. The land is situate
within the municipal Iimts. About Novenber 8, 1946, the
Bonbay Tenancy Act, No. 29 of 1939 (hereinafter referred to
as the 1939-Act) was applied to this area and s. 3-A of that
Act provided that every tenant shall on the expiry of one
year fromthe date of the com ng into force of  the Bonbay
Tenancy (Anmendnent) Act, (No. XXVl of 1946) be deenmed to be
a protected tenant unless his landlord has within the said
peri od nmade an application to the Maniatdar for a
declaration that the tenant was not a protected one. The
respondent did not file a suit within one year and therefore
the appellant clained to have becone a protected tenant
under the 1939-Act. The 1939-Act was repeated in 1948 by
the Bonbay Tenancy and Agricultural Lands Act, No. LXVII of
1948 (hereinafter referred to as the 1948-Act). Section 31
of the 1948- Act provided that for the purposes of this Act,
a person shall be recognised to be a protected tenant if
such person had been deened to be a protected tenant under
s. 3, 3-Aor 4 of the 1939-Act. Odinarily, therefore, the
appel l ant woul d have becone a protected tenant wunder this
section of the 1948-Act, if he had becone a protected tenant
under the 1939Act. But s. 88 of the 1948-Act -inter alia
provided that nothing in the foregoing provisions  of the
1948- Act shall apply to lands held on lease from a |I|oca
aut hority. Therefore if s. 88 prevailed over s. 31, the
appel | ant woul d not be entitled to the benefit of s. 31 and
could not claimto be a protected tenant under this section
The appellant however relied on s. 89(2) of the -1948-Act
whi ch provided for the repeal of the 1939- Act except for ss.
3, 3-A and 4 which continued as nodified in Sch. 1 of the
1948- Act . That sub-section provided that nothing in the
1948-Act or any repeal effected thereby shall save as
expressly provided in this Act affect or be deened to affect
any right, title, interest, obligation or liability already
acquired, accrued or incurred before the comencenent of the
1948- Act .

In the present case the respondent gave notice to the appel -
lant on May 2, 1955 termnating his tenancy with effect from
March 31, 1956. Subsequently the respondent filed suit No.
42 of 1957 for obtaining possession of the lands and for
certain other reliefs. It was held in that suit that the
respondent could not get possession of the lands as the
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appellant was entitled to the benefit of the 1948-Act and
consequently the respondent’s suit for pos

621
session was dismissed. The respondent then appeal ed to the,
District Court. Duri ng the pendency of that appeal the

appel l ant made an application on Septenber 8, 1958 for a
declaration that he was a protected tenant of the lands and
also for fixig rent under the provisions of the Tenancy Act.
Further in the appeal filed in the District Court a
conprom se was arrived at by which the order dismissing the
respondent’s suit for possession was set aside and the suit
was remanded to the trial court with the direction that the
suit be stayed and disposed of after the decision by the

Mam at dar . The conpronise provided that if the appellant
was finally held to betenant by the authorities under the
1948Act the suit for possession would be disnmissed. It also

provided that if the decision in the proceedings under the,
Tenancy  Act went against the appellant, the suit for
possessi on woul d be decr eed.

The Mam atdar held that the appellant was a tenant and gave
him a declaration under s. 70 (b) of the 1948-Act. The
respondent then went in appeal to the Collector, and the
Col I ector decided that the Mam atdar had no jurisdiction to
deci de whether the appellant was a tenant. The appel | ant
then went in revision'to the Bonbay Revenue Tri bunal . The
tribunal held, in view of the amendnents that had been nade
in the 1948- Act by the Amendnent Act of 1956 by which s. 88-
B was introduced in the 1948-Act, that the revenue court had
jurisdiction to decide whether the appellant was a tenant.
Finally it remanded the matter to the Coll ector for decision
on the question whether the appellant was a tenant or a
protected tenant on the nerits.

The respondent had contended before the Revenue ' Tribuna
that the appellant could not have the status of a tenant or
protected tenant in view of the provisions of the 1948-Act
and therefore the respondent filed a petition under Art. 227
of the Constitution of India before the Bonbay H gh Court.
Its contention before the High Court was that in view of s.
88 of the 1948-Act the appellant could not claimto’  be a
protected tenant within the neaning of s. 31 of that Act and
therefore the order of the Collector was right. It was also
contended that s. 88-B would not apply to the case of the
appellant as it came into force on April 1, 1956 after the
determ nation of the tenancy of the appellant by notice.
Both these contention were accepted by the H gh Court and
the order of the Revenue Tribunal was set aside and in its
pl ace the order of the Collector dismssing the appellant’s
application was rest ored. Ther eupon there was an
application to the Hi gh Court under Art. 133 (1) (c) of the
Constitution and

622.

the Hi gh Court certified the case as a fit one for appeal to
this Court; and that is howthe matter has come up  before
us.

This appeal was first heard by a Division Bench of this
Court and has been referred to a larger Bench in view of
certain difficulties relating to the interpretation and
inter-relation of ss. 31, 88 and 89 of the 1948-Act and in
view of two decisions of this Court in Sakharam v.
Mani kchand(1l) and Mhanlal Chunilal Kothari v. Tribhovan
Hari bhai Tanboli (2). It has been contended on behal f of the
appel l ant that Sakharams case(1l) fully covers the present
case and on the basis of that case the appeal should be
al | owed. On the other hand, I|earned counsel for the
respondent contends that on the ratio of Mhanlal Chunila
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Kothari’s case, (2 ) the appellant should be held to be not
a protected tenant and that considerations which applied to
the interpretation of s. 8 8 ( 1) (d) equally applied to
the interpretation of s. 88 (1) (a), (b) and (c). It is
further wurged on behalf of the respondent that in view of
the latter decision, the decision in Sakharanmis case(1l) no
| onger holds the field.
Before we refer to the two decisions on which reliance has
been placed on either side, we may refer to the various
provi si ons of the 1948-Act as they were before t he
amendments of 1956 to decide the inter-relation of ss. 31
88 and 89 of the said Act. It may be mentioned at the
outset that S. 89 which repeal ed the 1939-Act did not repea
ss. 3, 3-A and 4 of that Act. These three sections
continued as nodified in Sch. 1 of the 1948-Act. A perusa
of the nodified sections-in Sch. | shows that protected
tenants were only those tenants who satisfied these three
sections in the Schedule and that no new protected tenants
could 'come into existence under the 1948-Act after it cane
into force fromDecenber 28, 1948.  Further it seems to us
obvious that —ss. 3, 3-Aand 4 of the 1939-Act were not
repeal ed and were continued as nodified in Sch. 1 of the
1948- Act for the purpose of s. 31 of the 1948-Act. That
section provided as foll ows: -
"For /'t he purposes of this Act, a person shal
be recognised to be a protected tenant if such
person has been deened to be a protected
tenant ‘under section 3, 3-A or 4 of the Bonbay
Tenancy Act, 1939."
These sections (ss. 3, 3-A and 4) which were continued in a
nmodified formin Sch. 1 of the 1948-Act were so. continued
only for the purpose of S. 31 of the Act and it was not
possi bl e for
(1) [1962] 2 S.C R 59.
(2) [1963] 2 S.C. R 707.

623
any tenant to be a protected tenant under the /1948-Act
unl ess he was a protected tenant under the 1939-Act. The

1948- Act thus recogai sed such tenants as protected tenants
who were protected tenants under the 1939-Act and even
though ss. 3, 3-A and 4 of the, 1939 Act were continued _as
nodified by Sch. 1 of the 1948Act The nodifications were
such as showed that only those tenants would remain
protected tenants under the 1948-Act who were protected
under the 1939- Act.

Then we cone to s. 88 of the 1948-Act which is in these
terms :-

" (D). Not hing in the foregoing provisions of this Act
shal |l apply -.-

(a) to lands held on lease from the Crown, ~a /|oca
authority or a co-operative society;

(B) e "

Section 8 8 lays down that nothing in the foregoing
provisions of the 1948-Act shall apply inter-alia to lands
held on lease froma local authority, like a nunicipality.
As s. 31 is one of the foregoing sections it will not apply
to lands held on lease froma |local authority. In other
words, so far as lands held on lease froma local authority
are concerned, there will be no provision in the 1948-Act
for recognising a protected tenant even if a person was a
protected tenant under the 1939-Act. It is only s. 31 which
gave recognition to the status of a protected tenant wunder
the 1948-Act and if that provisionis in effect onitted so
far as lands held on lease from a local authority are
concerned, no such |lessee can claim to be a protected
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t enant . In effect therefore the |legislature which had
conferred by the 1939-Act the status of a protected tenant
on certain persons was taking away that status by enacting
S. 88 in the 1948-Act so far as inter alia aessees from a
| ocal authority were concerned.
If matters had stood only on sg. 31 and 88 there would have
been no difficulty in holding that the status of protected
tenant conferred by the 1939- Act was taken away fromcertain
| essees including | essees froma |local authority under s. 88
of the 1948Act. But the appellant relies on s. 89(2)(b) and
contends that provision saved his rights as a protected
t enant . We have already nentioned that s. 89(1) repealed
inter alia the 1939-Act except for ss. 3, 3-Aand 4 which
continued in a nodified form
624
in Sch. 1 of Section 89 (2) (b) on which reliance is placed
by the appellant is in these ternms : -
"But nothing in this Act or any repea
ef fected thereby-

a

(b) shall, save as expressly provided in
this Act, affect or be deemed to affect.

(i) any right, title, interest, obligation

or |liability already acquired, accrued or
i ncurred before the comencenent of this Act,
or

(i)

The argunent is that the interest acquired as  a protected
tenant under the 1939-Act woul d thus not be affected in view
of this provision in the 1948-Act; and it is this argunent
which we have to examne. Now we have already nentioned
that ss. 3, 3-A and 4 relating to protected tenants in the
1939- Act were not repeal ed by the 1948-Act. Therefore that
Part of s. 89 (2) (b) which says that any repeal effected
thereby shall not affect or be deenmed to affect any hi gh

title, interest etc. will not apply. But |earned counse
for the appellant relies on the words "nothing in this Act
shall affect or be deened to affect any right, ‘title or
i nterest. " and his argunment is that even though there

m ght not have been a repeal of ss. 3, 3-Aand 4 of the
1939-Act by the 1948-Act S. 89 (2) would still protect him
because it provides that nothing in the 1948-Act shal

af fect or be deened to affect any right title, interest etc.
acquired before its comrencenent. But the clause "nothing

in this Act shall affect or be deened to affect” is
qualified by the words "save as expressly providedin this
Act ™. Therefore, if there is an express provision in the
1948-Act, that wll prevail over any right, title or

interest etc. acquired before its comencenent.  Further the
words "save as expressly provided in this Act" also qualify t he
words "any repeal affected thereby" and even in the case of repe

a
of the provisions of the 1939-Act if there is an express provis
on
which affects any title, right or interest acquired before the

commrencenent of the 1948-Act that will also not be saved.
The narrow question then is whether there is anything
express in the 1948-Act which takes away the interest of a
protected tenant acquired before its conmencenment. |If there
i s any such express provision then s. 89(2) (b) would be of
no help to the appellant. The contention of the respondent
is that S. 88 is an
625

express provision and in the face of this express provision
the interest acquired as a protected tenant under the 1939-
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Act cannot prevail. On the other hand, it is wurged on
behal f of the appellant that s. 88 does not in express terns
lay down that the interest acquired by a protected tenant
under the 1939-Act is being taken away and therefore it
shoul d not be treated as an express provision. Now there is
no doubt that s. 88 when it lays down inter alia that
nothing in the foregoing provisions of the 1948-Act shal
apply to lands held on lease froma 'local authority, it 1is
an express provision which takes out such leases from the
purview of sections 1 to 87 of the 1948-Act. One of the
provi sions therefore which nust be treated as non-existent
where | ands are given on |ease by a local authority is in s.
31. The only provision in the 1948-Act which recognised
protected tenants is s. 31 and if that section is to be
treated as non-existent so far as |lands held on | ease froma
| ocal authority are concerned, it follows that there can be
no protected tenants of |lands held on |ease from a |oca
aut hority  under the 1948-Act. It is true that s. 88 does
not in so many words say that the interest of a protected
tenant acquired under the 1939-Act is being taken away so,
far as lands held on |ease from a local authority are
concerned; but the effect of the express provision contained
in s. 88 (1) (a) clearly is that s. 31 nust be treated as
non-exi stent so far as lands held on lease from a Iloca
authority are concerned and in effect therefore s. 8 8 (1)
(a) must be hold to say that there will be no protection
under the 1948-Act for protected tenants under the 1939-Act
so far as lands held on lease froma local ‘authority are
concerned. It was not necessary that the express provision
should in so many words say that there will be no  protected
tenants after the 1948-Act canme into force with respect to
lands held on |ease froma local authority. ~The ‘intention
from the express words of s. 88(1) is clearly the sane and
therefore there is no difficulty in holding that there is an
express provision in the 1948-Act which |ays down that there
will be no protected tenant of |ands held on |lease from a
| ocal aut hority. In view of ( this express provi si on
contained in s. 88(1) (a), the appellant cannot claim the
benefit of s. 31 ; nor can it be said that his interest as
protected tenant is saved by s. 89 (2) (b). ~This in our
opinion is the -plain effect of the provisions contained .in
s. 31, s. 88 and s. 89(2)(b) of the 1948-Act-.

It now renmains to refer to Sakharanmis case(l) whi ch
certainly supports the contention raised on behalf~ of the
appellant. Wth respect, it seems to us that nore has been

read in that case in s. 89 (2) (b) than is justified
under the terns of that provision. It was

(1) [1962] 2 S.C R 59.

626

al so observed in that case that the provisions of s. 88 were
entirely prospective and were not intended in any sense to
be of confiscatory character, and that s. 89(2) (b) « showed
clearly an intention to conserve such rights as were
acquired before the commencenment of 1948-Act. It seens to
us, wth respect, that in that case full effect was not
given to the words "save as expressly provided in this Act"
appearing in S. 89(2) (b), and it was also not noticed that
there could be no new protected tenants after the 1948-Act
cane into force and that S. 88(1) in its application to
| eases fromlocal authorities will have no meaning unless it
affected the rights contained in S. 3 1. It nmay very well be
that the | egislature thought that the status of a protected
tenant should not be given to | essees of lands froma |oca
authority, in the interest of the general, public and
therefore took away that interest by the express enactnent
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of s. 88 ( 1) (a). The status was after all conferred by
the 1939-Act and we can see no difficulty in its being taken
away by the 1948Act. It may be nentioned that S. 8 8 (1)
(a) applies not only to lands held on lease from a |oca
authority but also to lands held on lease from the State,
and one can visualise situations where the State nmay need to

get back lands leased by it in public interest. It rnust
therefore have been in the interest of the public that a
provision like S. 88 (1) (a) was nmde wth respect to

| essees froma local authority or the State who had becone
protected tenants under the 1939-Act. W are supported in
the view we have taken by the decision of this Court in
Mohanl al Chunilal Kothari’s case(l) where it was held that
S. 88 (1)(d) would be rendered conpletely ineffective if it
was not to be applied retrospectively, though it was added
in that case that it didnot affect the rights acquired
under the earlier Act of 1939. ~The latter observation, wth
respect, does not seemto be correct for their could be no
new protected tenants under the 1948-Act to whomeven S. 88
(1) (d) could have applied. ~Further if a notification under
S. 88 (1) (d)y could be retrospective upto the date of the
1948-Act we can see no reason on the |language of this
section to hold that it was retrospective only upto 1948 and
woul d not affect the rights acquired tinder the 1939-Act.

W nmmy also nention that by an oversight "it was stated in
Mohanl al Chunilal Kothari’'s case(l) that clauses (a), (b)
and (c) of S. 88(1) apply to things as they were at the date

of the enactnent. It is however clear that clauses (a), (b)
and (c) of S. 88 (1) also apply inthe future. For exanple
cl. (a) lays down that nothing in the foregoing provisions

of this Act shall apply to | ands

(1) [1963] 2 S.C.R 707.

6 27

held on |ease from Governnment, alocal ~ authority 'or co-
operative society. The words "held on'lease" in this clause
are only descriptive of the l'ands and are not confined to
lands held on |ease on the date the Act cane into force;
they equally apply to |lands ceased before or after the Act
becane [|aw and the distinction that was drawn in Mhanla
Chunil al Kothari’s case(1) that cls. (a), (b) and (c)
applied to things as they were at the date of the  enactnent
whereas cl. (d) was with respect to future, with respect,
does not appear to be correct.

In this view of the matter, the view taken by the H gh Court
in the judgnent wunder appeal that s. 88 ~ (1) (a) is an
express provision which takes away the interest of protected
tenants under the 1939-Act nust be held to be correct.

So far as the argunment based on s. 88-B is concerned, it 1S
enough to say that we agree with the Hi gh Court that section
will not protect the appellant for his |lease had already
been deterni ned before the section came into forceton  Apri
1, 1956. Besides it may be observed that s. 4-A which takes
the place of s. 31 after the amendnent of 1956 still  does
not apply to a case of lands held on lease from a loca
authority and therefore what we have said with respect to s.
31 will equally apply to s. 4-A and the appellant cannot
claim the benefit of that section and contend that he is a
protected tenant under the 1939-Act and therefore cannot be
ej ect ed.

In the result we dismss the appeal but in the circunstances
of this case we order the parties to bear their own costs.
Appeal dism ssed

(1) [1963] 2 S.C R 707.

628
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