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CASE NO. :
Wit Petition (crl.) 6 of 2007

PETI TI ONER
Rubabbuddi n Shei kh

RESPONDENT:
State of Gujarat and O's

DATE OF JUDGVENT: 17/05/2007

BENCH
Tarun Chatterjee & P.K Balasubranmanyan

JUDGVENT:
JUDGVENT
ORDER

1. Acting on a letter witten by the petitioner, Rubabbuddin

Shei kh, to the Chief Justice of India about the killing of his brother
Sohr abuddi n Shei kh in a fake encounter and di sappearance of his
sister-in-law Kausarbi® at the hands of the Anti Terrorist Squad (ATS)
Police Cujarat and Raj asthan Special Task Force (STF), this Court
forwarded the letter to the Director General of Police, Gujarat to take
action. This letter of the Registry of this Court was issued on 21st
January, 2007. After about six nonths and after rem nders the

Director CGeneral, Police, Gujarat, directed Ms. Ceetha Johri,

I nspector General, Police (Crinme), to inquire about the facts stated in
the letter. A case was registered as Enquiry No. 66/06. Be it

mentioned herein that about 6 nonths were taken to direct

i nvestigation into the matter. From 1st Septenber, 2006 to 22nd
January, 2007 four Interim Reports were subnmtted by one V.L.

Sol anki, Police Inspector, working under Ms. Ceetha Johri. Qut of
these four interimreports, it _appears only one report was submtted
initially in this Court. It was only on 16th May 2007 that the ot her
three reports have been submtted.

2. In the report of Ms. Johri dated 12th May, 2007, it has been
stated as foll ows:

"However, based on the statenent of various

wi t nesses and subsequent identification of the
phot ogr aphs of Sohrabuddi n and Kausarbi taken by
Inquiry Teamof CID Crinme there appears to be sone

di screpancy regardi ng the presence of Sohrabuddi n and
Kausar bi at Hyderabad and Ahnedabad which needs to

be further enquired into. Further enquiry also needs to
be conducted with regards (1) who were the persons who
clainmed to be police who picked up the three passengers
nanel y Sohrabuddi n, Kausarbi and third unknown

person. (2) what happened to Kausarbi after 22.11.2005
when the so-called police personnel took her off the

bus. "
3. In the same report, Ms. Johri sought perm ssion to interrogate
one Tul siramwho was at that time in Rajasthan Jail. Fromthe record

it appears that on 27th /28th Decenber, 2006, an FIR was | odged in
which it was stated that when Tul siramwas sent on transit renand
from Rajasthan to Gujarat, two armed persons rescued himat gun

point and fled with Tulsiram In the said FIR it has been all eged that
whil e search was on for Tulsiramearly in the next norning, he, along
with two other persons, was spotted on a highway trying to stop a
matador. It has al so been alleged, that one of the police officers who
was follow ng the matador in which Tul siramwas traveling, accosted
him upon which Tulsiramwas said to have fired at the Police officer
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and the bullet was said to have hit the nudguard of the vehicle. The
Police OFficers were said to have fired at Tulsiramin self-defence
killing him However, the other two persons sonehow nanaged to
escape in the darkness.

4. It appears fromthe records of this case that one M. Raigar,
Additional Director General of Police and Head of CID Gujarat police
who was in-charge of the investigation on the incident of death of
Sohrabuddi n and di sappearance of Kausarbi was replaced by one

M. O P. Mathur, Additional Director General of Police (prison) who
was given an additional charge as Head of CI D

5. However, Ms. Geetha Johri was replaced by M. Rajnish Rai,
Deput y Inspector CGeneral , as an Investigating Officer in respect of the
fake encounter relating to the incident of Sohrabuddin's case and

di sappearance of Kausarbi. W nmay take note of the fact that this
petition under Article 32 of the Constitution was noved in this Court
on 22nd January, 2007 when notice was issued only to
respondent No.11, Union of India, and M. Gopal Subramani um

| ear ned Additional Solicitor General, who was present in Court was
requested by this Court to take instruction in the matter.

6. Subsequently, -on 19th March, 2007 the matter cane up before
this Court and this timea Bench of this Court issued notice to the
State of Qujarat which was made returnable on 23rd of March, 2007.
Later, on 23rd March, 2007 when the matter was placed before this
Court, three weeks'tinme was granted to the State to file a report in a
seal ed cover and on that date a report was subnitted by the Addl.
Solicitor General of lndia whichwas also kept' in a sealed cover. An
interimreport was submtted by M. K T.S. Tulsi, |earned senior
counsel appearing on behalf of the State of Gujarat, on 27th April
2007 in which the State made an interimreport on the investigation
conducted by themin consonance with the different orders of this
Court. M. Tulsi learned senior counsel for the State of Gujarat sought
nore tinme on 3rd May, 2007 so that a conprehensive status report or
Action Taken Report could be subnmitted before this Court. Status
Report or the Action Taken Report ‘No.4 was thereafter filed in this
Court by the | earned senior counsel for the State of Qujarat. Learned
Attorney General for India who appeared for the Union of India
submitted that in view of the serious nature of the offence i'n which
sone highly placed police officials of the State of CGujarat were

al l eged to have been involved, directions may be given to the Centra
Bureau of Investigation (CBlI) to take charge of the investigation and
submit a report to this Court. After perusing the interimreport and
other materials on record and consi dering the subnission of the

| earned senior counsel for the State of Gujarat that the investigation
was at the final stage, we granted sone time to the State of Gujarat to
file a final status report within two weeks fromthat date by order
dated 3rd May, 2007. However, fromthe order dated 3rd May, 2007 it
appears that M. Tulsi submitted that "body of Kausarbi was di sposed
of by burning it in Village Illol, Sabarkanta Distt." which fact was
brought on record in the Action Taken Report No.3 subnmitted on 30th
April, 2007. In view of this statenent made by the State of Cujarat
bef ore us and brought on record in the Action Taken Report No.3, we
refrained ourselves fromissuing a formal wit of Habeas Corpus
directing the State of Gujarat to produce Kausarbi in Court. W also
sought an explanation fromthe State of Gujarat as to the reason why
Ms. Geetha Johri was taken off the investigation relating to the

i nci dent regarding the death of Sohrabuddi n and di sappearance of his
wi fe Kausarbi. The matter was placed for hearing again on 15th My,
2007.

7. Learned Attorney General for India has seriously subnitted that
this is a fit case where this Court should pass an order directing
handi ng over the investigation fromthe State Investigating Agency to
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CBl as the investigation would not only be made in the State of

Gujarat but also in the State of Andhra Pradesh and Raj asthan and for
such investigation, cooperation of the State of Rajasthan and State of
Andhra Pradesh and their high police officials may be required.
Therefore, according to Attorney General for India, it would be
difficult for the Investigating Agency of the State of Cujarat to make
proper and thorough enquiry and submt a report to this Court. M.
Ahrmadi appearing on behalf of the petitioner, drawing our attention to
the factual aspect of the nmatter, argued that in the facts and
circunst ances of the case and in view of the serious nature of the
same this Court may direct the CBl to take over but at the sane tine
permt Ms.Geetha Johri and M. Rajnish Rai to nmake the

i nvestigation jointly and submt a report to this Court.

8. M. Copal Subramanium |earned Addl. Solicitor General for
India also submitted that it was a fit case for handing over the
investigation to CBI from State of Cujarat. M. Gopal Subranmani um
further submtted that although it has been accepted by the State of
Gujarat that there were four prelimnary reports even than only one
interimprelinmnary report has been filed in this Court. Therefore,
direction may be given to the State of Gujarat to submit the other
three interimreports before this Court. So far as this grievance of M.
Copal Subramaniumis concerned, we find fromthe record that on

16th May, 2007 three interimreports have been submtted. M. K T.S.

Tul si, | earned senior counsel for the State of CGujarat, however,
submitted that the finnal report would be subnmitted to this Court within
4 to 6 weeks’ tinme fromtoday.

9. From the Action Taken Report No.4 which has been subnitted
before this Court on 14th May, 2007 we find that the Assistance of
Directorate of Forensic Science, Qujarat State, and BJ Medica
Col | ege, Ahnedabad has been sought to obtain advice on the exhibits
collected fromthe scene of offence. Permni ssion of the Court has al so
been sought for narcoanal ysis and other related tests in case of the
accused nanely, (1) Shri D.B.Vanzara, |PS, Ex-DIG of Police,

Bor der Range, Kutch-Bhuj, (2) Shri Raj kumar Pandyan, Ex-SP, Cl D

IB and (3) Shri Dinesh MN, IPS, SP, Alwar, Rajasthan. However, the
Court has fixed the hearing on the application on 28th May, 2007. In
the said Action Taken Report No.4 it has also been stated that efforts
are being made to arrest remaining accused officers and nen agai nst
whomthere is prinma facie evidence. As noted herein earlier, efforts
have been nade to trace remains of Kausarbi. A well where reportedly
the remai ns of Kausarbi have been di spersed has been dug up and
sanpl es col |l ected have been sent to Forensic Science Laboratory,
Gandhi nagar for further analysis for conparison with the soil sanples
taken fromthe scene where the body of Kausarbi was allowed to have
been di sposed of by burning at Illol, Sabarkanta District. Fromthe
Action Taken Report No.4 it appears the followng investigations are
still pending

a. AP Pol i ce Personnel who hel ped the ATS, Cujarat in picking
up the accused are yet to be identified. Cooperation of DG &
| GP, AP has been enlisted in this regard.

b. ApprehenS|on of accused of Rajasthan for which help of DGP

& | GP Rajasthan is been enlisted.

C. Reports from Directorate of Forensic Science, CQujarat State.

d. Identification of the farm house to whi ch Kausarbi was shifted

and net hod by which she may have di ed and those involved in
the crime if any.

10. Fromthe said report, it also appears that the charge sheet shal
be filed as soon as the evidence cones on record.

11. Havi ng heard the | earned counsel appearing for the parties and
after examning the interimreports as well as Action Taken Reports
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filed by the State, it is difficult for us to conme to a conclusion at this
stage that the investigation are not proceedi ng towards correct
direction.

12. M. Tulsi |earned senior counsel appearing for the state of

CGujarat submitted as noted herein earlier, that the final report shall be
submitted within four to six weeks from 15th May, 2007. In this view

of the matter and in view of our discussions made herein above, we

are of the viewthat at this stage we do not find any reason to hand

over the investigation to the CBI fromthe State of Gujarat, nor we

feel it appropriate to direct the State of Gujarat at this stage to include
M. Raigar with Ms. Johri for conpleting the investigation

Accordingly we pass the followi ng orders: -

a) State of Qujarat is directed to submit its final report on
3rd July, 2007.

b) I'n the Action Taken Report No.4 it has been stated that
the investigation is still pending in respect of four itenms which
have been enlisted herein earlier. Accordingly, we direct the
State of GQujarat to subnmit the final report on such investigation
on or before the next date of “hearing.

c) We also direct the State of Gujarat to file an appropriate
affidavit stating all facts relating to the investigation which
have been brought to our notice by Status/Action Taken

Reports in this Court.

d) Consi dering the fact that the notive for conmtting the
nurder is yet to be known andin order to establish notive,

i nvestigation may have to be conducted al so in two other
different States, nanely, State of Rajasthan and State of Andhra
Pradesh, we direct the State of Andhra Pradesh and the State of
Raj ast han and their high police officials to cooperate with the
I nvestigating Agency of the State of QGujarat.

e) The I nvestigating Agency shall submt a report on the

i nvestigation to this Court only and there is no necessity for the
I nvestigati ng Agency to take permnission fromthe Director

CGeneral of Police, Gujarat in the matter of investigation nor the
DGP shall interfere with such investigation to be conducted by

the I nvestigating Agency.

13. Before parting with this order, we nay keep it-in mnd that under the
law, there is a presunption that if the dead body is not found or the

person concerned is not found for a period of seven years, only then

the said person can be presuned to be dead. Fromthe record, till

today no proof of death of Kausarbi has been brought on record. W

will take up this issue on the next date of hearing when the reports as
directed shall be placed before us.

14. Let this matter be placed before us on 16th of July, 2007.




