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BENCH
S.B. Sinha & Markandey Katju

JUDGVENT:
JUDGMENT

S.B. SINHA , J :

1. This appeal is directed against a judgnent and decree dated

29. 10. 1999 passed by a Division Bench of the Hi gh Court of Judicature at
Andhra Pradesh at Hyderabad whereby and whereunder an appeal preferred

by Appell ants herein, who were Defendant Nos. 2, 3 and 5to 7 in the suit,
froma judgnent and decree dated 23.04.1993 in O S. No. 55 of 1985 passed
by the Subordi nate Judge, Ranthandrapuram was di sm ssed.

2. Plaintiffs (Respondent Nos. 1 and 2 herein) filed a suit purported to be
one for partition claimng 2/3rd share in the property described in Schedul e
A appended to the plaint, claimng 4/9th share.in the property described in
Schedul e ' B appended thereto, as also for a decree directing the Defendants

1 to 3 to render fair and proper accounts in respect of the poultry business

whi ch was being run in the Schedule "B property fromthe year 1968

onwards as also for future profits-thereupon

3. Plaintiffs are sons of Defendant No.1l (Respondent No.3 herein). One
Nar asi mtha Murthy was the father of Defendant No.1. /Appellants herein
admttedly are related to the respondents. Appellant No. 1 is niece of late
Narasi mha Murthy. Her parents died when she was very young and

unmarri ed. She was brought up by the said Narasi mha Murthy and married

to Appellant No.2 herein. Appellant Nos. 1 and 2 allegedly were close to the
said Narasimha Murthy. At the tine of marriage, Appellant No. 2 was a

student of Veterinary Science at Madras. After securing B.V. Sc. Degree, he
got an appointrment in the veterinary departnent and | ater on becane a

B.D. O., and subsequently a Project O ficer in the Uban Community

Devel opment of the Hyderabad Municipal Corporation. ~ They allegedly
approached Defendant No. 1 and | ate Narasimha Mirthy to invest noney in

poul try business at Hyderabad; pursuant whereto investnments were nade.

Al |l egedly, an arrangenent was entered into by and between the parties that
profits of the said business can be shared by |ate Narasi mha Miurthy, on the
one hand, and Defendant No. 1 and Defendant No.2, on the other, equally

after giving due credit to the expenditure and interest to investnments nade @
15% p.a. 7 acres and 14 guntas of |and was purchased with the noneys
advanced by | ate Narasi mha Murthy and Defendant No.1 at Attapur near
Hyderabad in the nanme of |ate Narasi mha Murthy and the Def endant No. 2.

Poul try busi ness was, thus, started.

4. Nar asi mha Murthy died in the year 1971. Wth the profits fromthe
sai d busi ness going up, a tube manufacturing plant was al so install ed.
According to the plaintiffs on the death of the said Narasimha Mirthy, they

i nherited 2/3rd undivided interest of the said poultry and tubes nanufacturing
busi ness and Appellant No.2 had the remaining 1/3rd share. The joint famly
and Respondent No.3 herein had no interest in the said business concern

5. Al l egedly, a notice dated 27.08.1985 was served asking the appellants




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of

6

herein to render accounts in respect of the said businesses, but no reply
thereto was given. A suit was thereafter filed on 12.09.1985. The father of
the Plaintiffs-Respondents Nos.1 and 2, namely, Respondent No.3 herein in

his witten statement for all intent and purport supported the case of the
plaintiffs alleging that there had been no settlenent of accounts in respect of
the said businesses and after the death of Narasimha Murthy, he was entitled
to the share to which his father was entitled to fromthe said business. It was
al l eged that further anpbunts were al so advanced after the death of his father
by way of advance as well as interest accrued on principal anpunts

advanced. It was further alleged that the infrastructures and the buil di ngs
referred to in Schedule 'B' appended to the plaint including the residentia
house bearing D. No. 7/26 were constructed with the profit earned fromthe

busi ness. It was, therefore, contended that they were entitled to 2/3rd share
in the business besides the ambunts advanced together with interest at the
rate of 15% p.a. and also to a half share in the properties described in
Schedul e ' B appended to the plaint together with i ncone thereof.

6. Wth his witten statement, Defendant No.1l filed a docunent as an
annexur e thereof showi ng that a sum of Rs.1,55,535.00 had been advanced
during the period 23.08.1968 to 29.05.1971

7. In her witten statenent, Defendant No. 3 (Appellant No. 2 herein)
accepted that during the life time of |ate Narasimha Murthy, Defendant No.

1 partitioned the joint famly properties under a registered deed of partition
of the year 1961. /But according to him 'only | anded properties were
partitioned keeping the fanily house and vacant sites at Pulagurtha joint.
The allegation to the effect that Appel lants herei n approached the Def endant
No.1l and late Narasimha Murthy for investnment of noney in the poultry

busi ness or that they invested any anobunt on the prem se that the profits
arising out of the said business can be shared by |ate Narasi mha Miurthy and
Def endant No. 1 and the Defendant No.2 equally after giving due credit to

the expenditure and interest to investnents made at 15% p.a. was deni ed.

The other allegations nade in the plaint were also disputed. A plea that the
suit was barred by limtation was al so taken

8. There is no docunent to show that any partnership came into being by
and between the parties and/or their predecessors in interest.

9. It is, however, not in dispute that after the 'suit was filed, an Advocate
Commi ssi oner was appoi nted for naking an inventory of the poultry farm

It was stated that |ate Narasinmha Murthy nerely advanced a sum of Rs.

5,000/ - and as a good gesture of goodw I I, his name was included as one of
the vendees along with Defendant No. 2 in the purchase of the property by
reason of the said deed of sale dated 02.12.1970. According to Appellants,
Nar asi mha Murt hy had never shown any interest inthe said property as a
result whereof the business became exclusively theirs and the sanme was
accepted by | ate Narasinmha Murthy. Even if the said allegations are correct,
Nar asi mha Murthy would only have = share in the [and covered by the said
sal e deed.

10. M's Anasuya Poultry Farmor Ms Anasuya Pl astics were the business
concerns started by the Defendant No.2 (Appellant No. 1 herein) with her
own nmoney and | ate Narasi mha Murthy or Respondent No. 3 had no /i nterest
therein. It was furthernore contended that for carrying out the poultry
busi ness, a shed had been constructed by Defendant No.2 by obtaining | oans
fromthe State Bank of India and neither Narasi mha Murthy nor the

Def endant No.1 even objected thereto. The business, therefore, was a
proprietary concern of the Appellant No.1l herein. Al though separate witten
statements were filed by the Defendant No.4 and Defendant Nos. 5 to 7, it
may not be necessary to consider the sane. Defendant No. 4 in her witten
statenent relinquished her share

11. A |l arge nunber of issues were framed by the learned Trial Judge. The
| earned Trial Judge by reason of his judgnent dated 23.04.1993 passed a
prelimnary decree directing partition of the properties described in Schedul e
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"A' appended to the plaint into three equal shares by netes and bounds and
allotted two shares to the plaintiffs and furthernore directed partition of the
properties described in Schedule 'B appended to the plaint into nine equa
shares by netes and bounds and allotted four shares to the plaintiffs.

Appel l ant Nos. 1 and 2 herein as al so Respondent No. 3 herein were al so

directed to render fair and proper accounts in respect of poultry business

from 1968 onwar ds.

12. Appel |l ants herein (Defendant Nos. 2, 3, 5to 7) preferred an appea
t her eagai nst before the H gh Court, which has been di smi ssed by reason of
the i nmpugned j udgment.

13. The High Court having regard to the contentions raised by parties
fornmulated the follow ng questions for its consideration :
1. Whet her the poultry business carried on by the
appel lants-is a joint venture?
2. Wiet her there was a settlement of account under
Ex. B8?
3. Whet her the respondents are entitled to the share

of defendant No. 47?; and

4, Whet her the suit is barred by linmtation."

14. M. A Subba Rao, the |earned counsel appearing on behalf of the
appel l ants, would subnit that the learned Trial Judge as al so the Hi gh Court
commtted a serious error insofar as they failed to take into consideration the
ef fect of Ex.B-8, which categorically goes to showthat the accounts had

been settled by and between the parties on 30.05.1979. The |earned counse
urged that it nmay be true that no avernment was nade in the witten statenent

in regard to the said docunment, but in view of the fact that Defendant No. 1
(Respondent No. 3 herein) having adm tted the execution thereof, the same
shoul d have been taken into consideration for the purpose of determ ning the
issue of limtation, if not for other purposes.

15. The | earned counsel would submit that the Hi gh Court has al so not
best owed any consideration in respect of the execution of deed of
partnership dated 06.03.1978 entered into by and between the appellants
wi th her daughter wherein Defendant No.1l (Respondent No.3) is- a wtness.

16. In any event, the | earned counsel argued, thereis nothing on record to
show as to how the Hi gh Court came to a conclusion that the plaintiffs and

Def endant No.1 had 2/3rd share in the business venture. The |earned counse
submitted that the fact that Defendant No.1 (Respondent No.3) was hinself

an Engi neering Graduate, there was absolutely no reason as to why he had

not asked for an account annually and having regard to the fact that the
partnership was allegedly entered into in the year 1978, the suit was ex facie
barred by limtation

17. M. T.L.V. Viswanatha lyer, the |earned counsel appearing on behalf

of the plaintiffs (Respondent Nos. 1 and 2), on the other hand, submtted that
al t hough the question in regard to the extent of share had been rai sed before
the |l earned Trial Judge, the sane was not done before the Hi gh Court and,
thus, the sanme should not be pernitted to be raised before us. According to
the | earned counsSel as the appellants herein were not in a position to make
any investnment and a total sum of Rs.1,55,535/- was advanced by Def endant
No.1l, towards the joint venture, a suit for rendition of accounts was

mai nt ai nabl e. The judgment of the trial court, according to the |earned
counsel, was unassailable, in regard to the question of limtation. The

| earned counsel woul d contend that Ex.B-8 upon which reliance has been

pl aced, does not contain any signature of any party nor any amount has been
pai d pursuant thereto in full and final settlenment of the accounts wherefor
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the same was drawn up. It was pointed out that Defendant No. 1 was only a
manager of the Hi ndu undivided famly and the business concerns were
being run the appellants herein. 1In view of the fact that profits were being

reinvested into the partnership business, it is idle to contend that the
accounts were settled particularly when the business was found to be a

runni ng one by the | earned Trial Judge. Even the notice issued by the
plaintiffs, it was pointed out, had not been replied by the defendants. The
| earned counsel would contend that Article 5 of the Limtation Act, 1963

woul d not be applicable in a case of this nature as the same refers to a

di ssolution of partnership and as in this case, the provisions of the Indian
Partnership Act, 1932 are not attracted, only Article 113 thereof would

apply.

18. Dr. K P. Kaylash Nath Pillai, the |earned counsel appearing on behal f
of Defendant No. 1 (Respondent No.3), would submt that the question as to
whet her the business was ajoint venture or not being a question of fact, this
Court should not exercise its discretionary jurisdiction under Article 136 of
the Constitution of |ndia.

19. So far as issue No. 1 is concerned, we are satisfied that the business
was a joint venture and not the sol e proprietary concern of the Appellant No.
1, as urged by M. Subba Rao.

20. We may furthernore notice that a concession was nade before the

H gh Court that so/faras the i movabl e property is concerned, having

regard to the provisions contained in Section 45 of the Transfer of Property
Act, 1894, Narasimha Murthy had = share therein. It is, thus, not necessary
for us to go into the said question as correctness or otherw se of the said
concession is not in question before us.

21. However, it is difficult for us to accept the reasonings of the High
Court inregard to Ex. B-8. Plaintiffs (Respondent Nos. 1 and 2) were
claimng the property as nenbers of the Hi ndu undivided famly.

Admittedly, the interest of the H ndu undivided fanml|y was being | ooked
after by Narasi mha Murthy and after his death by Defendant No.1

(Respondent No. 3). Correspondences were exchanged by and between

Appel lant Nos. 1 and 2 only with Narasi mha Murthy and Defendant No. 1
(Respondent No.3). Yet again admttedly, Defendant No. 1 (Respondent

No. 3) was the manager of the Hindu undivided famly. 'H's dealing with the
appellant in regard to the affairs of the business will have 'a direct bearing in
the matter of determination of the issues raised before us:

22. An admi ssion nmade by a party can be used against him Wen such
adnmi ssion is made by a Karta of the Hindu undivided fanm ly, who is

managi ng the famly property as well as famly business affairs, the sane
woul d be a relevant fact. Wen a claimwas made by the plaintiffs for
rendition of accounts in the lis, issuance of a docunent purported to have
been authored by one of the parties, in our opinion, was required to be taken
into consideration.

23. In terns of Section 58 of the Indian Evidence Act, 1872, a thing
adnmitted need not be proved. [See Shreedhar Govi nd Kanerkar v.

Yesahwant CGovind Kamerkar & Anr. \026 2006 (14) SCALE 174]

24. It is also atrite law that when in cross-exanination a witness accepts
the correctness of a docunent, the sane would be relevant. A pleading in
regard to exi stence of a docunment nmay be necessary for advancing the case

of a party, but when a witness admts a docunent to be in his own
handwiting w thout anything nmore, the effect thereof may have to be

consi dered having regard to the provisions contained in Section 145 of the

I ndi an Evi dence Act in terns whereof the only requirenent woul d be that

his attention is drawn before a witing can be proved. These relevant facts
have not been considered by the H gh Court. The High Court nerely

proceeded on the basis that Ex. B-8 did not contain anybody’s signature. |f
the Defendant No. 1 accepted the contents of the said docunent, which
according to him were noted by himfromthe books of accounts,
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authenticity thereof is not in question, and, thus, even in absence of books
of accounts, relevant pages whereof were found to have been torn, the High
Court ought to have taken the same into consideration as well as the

adni ssion on the part of the Defendant No. 1 and the effect thereof. Such an
adm ssion could be taken into consideration both for the purpose of arriving
at a finding in regard to the fact as to whether a full and final settlenent of
accounts had been arrived at, which was a rel evant fact as also for

determ ning the question of limtation

25. There is no docunent in witing to prove partnership. Accounts had
not been demanded by the plaintiffs or the defendant no. 3 for a long tine.
Even an oral partnership had not been proved. Wat was the subject-matter

of the partnership had also not been considered by the Hi gh Court. A share
in ajoint venture, in absence of any docunment in witing, nust be

det erm ned having regard to the conduct of the parties. The Hi gh Court
proceeded on the basis that the plaintiffs and defendant No.1 had = share in
the property in terns of Section 45 of the Transfer of Property Act. |If the
sai d i nmovabl e property forned assets of the joint venture, the sane woul d

be an indicia to determ ne the shares held by the parties thereto. Odinarily,
the extent of -an invol venent nade shall be the criteria for determning the
share of the co-entrepreneurs. In absence of terns and conditions of the
joint venture having not been reduced to witing, conduct of the parties how
they dealt with affairs of the business would be rel evant.

26. The Hi gh Court does not say that the concession nade by the | earned
counsel appearing on bhehalf of Appellants was incorrect. In a situation of
this nature, particularly when the linitation issue required determ nation, Ex.
B-8, in our opinion, should have received serious consideration at the hands

of the courts bel ow

27. In terms of Section 3 of the Limtation Act, it is for the court to
determ ne the question as to whether the suit is barred by limtation or not
irrespective of the fact that as to whether such a plea has been raised by the
parties. Such a jurisdictional fact need not, thus, be pleaded. |n any event,
the said evidence was admi ssible for the purpose of contradicting a witness,
whi ch being a relevant fact shoul'd have been considered in its proper
perspective. |If the contents of Ex. B-8 were accepted, it was not for the

Hi gh Court to consider the consequences flow ng therefrom and, thus, but

the fact whether the figure(s) contained therein could be verified fromthe
books of account mght not be very relevant. Wether, it would be in
consonance with the pleadings of Appellants was again of not much
significance if it can be used for denolishing the case of Plaintiffs and

Def endant No.1 |If the figures contained in Ex. B-8 were accepted, it was for
Def endant No. 1 to explain the same and not for Appellants.” The Hi gh

Court, in our opinion, thus, comritted a manifest error in not taking into
consi deration the contents of Ex. B-8 in its proper perspective.

28. At the cost of repetition, we may state that the effect of the said
document at | east should have recei ved serious consideration at the hands of
the Hi gh Court. W cannot accept the contention of M. lyer that such a
guesti on had not been raised. Fromthe inpugned judgrment of the High

Court, it appears that the said such question had specifically been raised. The
Hi gh Court noticed the arguments of the | earned Advocate in the foll ow ng

terms :

"\ 005Therefore, they have no objection for giving the half
share in the property in spire of 1st respondent expressing
his intention to relinquish his right in the half share of

| anded property adneasuring Ac. 7-14 guntas in Atapur
covered by Ex. B-15. After the settlenent of accounts
under Ex. B-8 the appellants obtained | oans from vari ous
banks for the purpose of reviving the poultry business

and al so setting up of business in plastics. 1In all the |oan
transactions, the 1st respondent signed the |oan
docunents as a guarantor. |If really he is interested in the

busi ness, he woul d have been one of the principal debtors
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and not a guarantor. That indicates that the respondents
have no interest in the poultry business carried on by the
1st appellant. Further the 1st respondent got hinself
exam ned on comni ssion as he does not want to face the
Court since his case is false.

As regards the share of the 4th defendant who is the
daughter of |ate Narasimha Murthy is concerned, the
respondents are not entitled to her share as relinqui shnent
of her share in the property is not evidenced by any
docunent except Ex.B9 which is not a registered
docunent. Therefore, the respondents cannot claimthe
share of the 4th respondent. Since neither |ate Narasinmha
Murt hy nor respondent No. 1 obstructed the 1st appell ant
fromcarrying on the business in the half share of Ac.7.14
guntas of land, the appellants are not liable to account for
profits earned by them by their-own |abour. If really the
case of the respondents is that the poultry business carried
on by the appellants is not the exclusive business of the 1st
appel l ant', .at the tine of Ex. B8 they would have denanded
for accounting of the profits. As regards the buil ding
constructed in the site, it is constructed with the npbney
bel onging to the 1st appel lant and therefore, the
respondents are not ‘entitled for a share in the said building.
At the nost the value of the site on which the building is
constructed nmay be awarded to the nenber of the joint
fam |y on which the corners constructs a building. The
suit for accounts is barred by limtation as the busi ness was
closed in 1973. At the nost the respondents are entitled
for profits 3 years prior to the filing of the suit\005"

29. It was for the High Court to frame appropriate points for its
determination in the light of the submissions nade on behal f of Appellants
interms of Order 41 Rule 31 of the Code of G vil Procedure. The High

Court failed to address itself on the said issue. Thus, apart fromlssues Nos.
2 and 4, other points which for its consideration including the extent of the
share of Plaintiffs and Defendant. No. 1 were required to be specifically gone
into particularly in view of the fact that such a contention had been

consi dered by the | earned Trial Judge. Issue Nos. 2 and 4, in our opinion
therefore, require fresh consideration at the hands of the H gh Court.

30. For the aforenentioned purpose, it nmay al so be necessary for the Hi gh
Court to consider the applicability of the relevant articles of the Linitation
Act. We, therefore, are of the opinion that the inpugned judgrment to the
extent aforenentioned cannot be sustained. It is set aside accordingly in part
and the matter is renmitted to the H gh Court for consideration of 'the matter
afresh on the said issues, inter alia, in the light of the observations made
herei nbefore. The H gh Court shall also fornulate appropriate points for its
consideration in terms of Order 41 Rule 31 of the Code of Civil Procedure

and proceed to hear the appeal on nerits on the relevant issues apart from

I ssue Nos.2 and 4. This appeal is allowed to the aforenentioned extent. In
the peculiar facts and circunmstances of the case, there shall be no order as to
costs.




