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S.B. Sinha, J.

1. Leave granted.

2. These appeal s arise out of the judgnents and orders dated 8.9.2006 as
al so the judgnment and order dated 10.8.2006 passed by the H gh Court of

CGuj arat at Ahnmedabad in Crimnal Appeal No. 334 of 2005 and Crimina

Appeal No. 751 of 2006 respectively whereby and whereunder the bai

petitions filed by both the appellants were dismissed. A First Information
Report was | odged on or about 4.4.2003 for comm ssion of an all eged

of fence under Section 120(B), 121, 121(A), 122 and 123 of the Indian Pena
Code, 1860 and Section 25(1)(b), 25(1)(c), 27 and 29 of the Arns Act in the
D.C.B. Police Station, Ahnedabad. The nanes of the appel |l ants, however,

did not figure in the said First Informati on Report.” The first informant was
one Tarun Kumar Anrutlai Barot, Police Inspector, Ahnmedabad Crinme

Br anch. An information was received that after the Godhra nassacre sone
yout hs from Ahnmedabad City had gone to Pakistan for obtaining training for
carrying out terrorist activities with a viewto take revenge of |oss of lives
and properties caused to the Miuslimcommnity in communal riots which

had taken place therein and they have returned back to India after training.
An investigation was carried out. On the allegations that he was a party to
the conspiracy, Appellant Afzal Khan was arrested on 15.4.2003. W may
notice that a First Information Report al nobst on the sane terns was

regi stered in Hyderabad on or about 19.4.2003 wherein also allegations had
been nade that a group of boys had gone to Pakistan for terrorist 'training.
Appel | ant Saiyed Ej az Ahned @ Chota Ejaz who is a resident of Hyderabad

was arrested in connection with the said case on 3.12.2003. Dur i ng
investigation of the Ahnedabad case al so, Appellant Saiyed |jaz Ahnmed was
arrested by the Gujarat Police on 14.12.2003.

3. A chargesheet against the first appellant was filed on 10.9.2003 and a
chargesheet against the second appellant was filed on 21.1.2004.

4. In both the cases, confessional statenents of various persons accused
of conmi ssion of the said of fence were recorded. Pursuant to such
confessional statements of the appellant as al so those of the co-accused, a
huge quantity of armwas recovered fromthe first appellant. The principa

al  egati ons agai nst the second appellant are that he had gone to Pakistan for
training.
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5. It is also not in dispute that the first appellant had noved the | earned
Speci al Judge as also the H gh Court for grant of bail which had been

rejected. It now appears that charges have al so been franed on 1.12.2005.

6. Ms. Kamini Jaiswal, |earned counsel appearing for the first appell ant

and Ms. Lata Krishnanurthy, |earned counsel appearing for the second

appel lant would inter alia submt that the appellants should have been
enlarged on bail as :-

(i) No overt act has been attributed agai nst them

(ii) Conf essi ons have been obtai ned subsequent to their arrest.

(iii) Recovery of any weapon by itself would not |lead to any conviction
under TADA.

(iv) Confessions of Mohammed Riyaz @ CGoru, Mhamed Parvez Abdu

Kayyum Shai kh and Mohamed Yunus were recorded on 24. 4. 2003

in simlar |anguage and hence do not inspire confidence.

(v) Pur ported Confessions of two nore accused had been recorded in the
year 2005 alleging that the first appellant had rendered nonetary help

to the group was al'so recorded in simlar |anguage.

(vi) I'n view of the decisions of this Court in Shaheen Wl fare Association
v Union of India and Os. [(1996) 2 SCC 616], People’s Union for

Cvil Liberties and Another v Union of India [(2004) 9 SCC 580],

State of Maharashtra v Sitaram Popat Vetal and Another [(2004) 7

SCC 521], State (NCT of Del hi) v Navjot Sandhu alias Afsan Guru

[ (2005) 11 SCC 600], the appellants are entitled to grant of bail

7. Ms. Hemanti'ka Wahi, |earned counsel appearing on behalf of the
respondent, on the other hand, brought to our notice that the trial has already
conmenced and two witnesses have beenexanined. It was pointed out that

as some ot her co-accused had nmoved thi's Court, wherein the original records
had been called for, the designated court could not proceed with the trial, but
as now the original records have since been received by the | earned Specia
Judge, all endeavours would be made to conplete the trial as expeditiously

as possi bl e.

8. The validity of Terrorist and Disruptive Activities (Prevention) Act,
1987 (TADA) cane up for consideration before this Court in Kartar Singh v
State of Punjab [(1994) 3 SCC 569].  Therein inter alia the validity of
provisions in regard to the exceptions nade to Sections 25 and 26 of the

I ndi an Evi dence Act by reason thereof had been upheld. At this stage, it is
not desirable, although called upon to do so by the | earned counsel, to go
into the nmerit of the matter so as to prejudice the case of either of the parties
in the main trial. The value of a confessional statements nade before a high
ranki ng of fi cer under the Special Acts and the precauti ons which are
necessary to be taken therefromwhich are exceptions to the provisions of

the general statute nanely Indian Evidence Act had been considered by this
Court in some of its decisions. W nay notice sone of them

9. In Sinon and Gthers v State of Karnataka [(2004) 1 SCC 74], this
Court hel d: -

"22. It is the duty of the recording officer to ensure that the
confession is made voluntarily and out of free will by the
accused w thout any pressure. Except the ommni bus

statenment about the general practice which was being

foll owed by PW108, there is no evidence of any question

or attenpt being nade by the officer to satisfy hinself that
the confession was being nmade voluntarily. This factor

beconmes, on the facts and circunstances of the case, very

i mportant since imediately after the arrest, the accused

was produced and the person actively associated with the
recordi ng of statenent was none other than the

i nvestigating officer who by nature of things is interested

in the success of the prosecution case. Recordi ng of
confessional statenent is not a mechanical exercise. A

duty has been cast and consi derabl e amount of confidence

has been reposed in a senior officer under Section 15 of the
TADA Act in giving himthe duty to record the confession
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and nmaki ng such a confession before a police officer
admi ssible in evidence..."

10. In S.N. Dube v N.B. Bhoir [(2000) 2 SCC 254], it was held:-
"31. As regards the breach of Rule 15(3) it has been
hel d that Shinde did not wite the certificates and the
menor anduns in the same formand terns as are
prescribed by that rule. It was submitted by the

| earned counsel for the respondents that the
certificates and nenoranduns have not been recorded

by Shinde in identical terns and as Rule 15 is held
mandatory the trial court was right in holding them

i nadm ssi ble for non-conpliance with that nmandatory
requi renent. Therefore, the question to be considered
is whether the certificate and the nenmorandum are
required to be witten by that rule in the same form
and terns. What Rule 15(3)( b ) requires is that the
pol i ce officer should certify under his own hand that
"such confession was taken in his presence and
recorded by him and that the record contains a ful

and true account of the confession made by the
person".

According to that rul e the menorandum should be to

the follow ng effect:

"I have explained to (nane) that he is not bound to
nake a confession and that, if he does so, any
confession he may nmake nay be used as evi dence

agai nst himand | believe that this confession was
voluntarily made. It was taken in my presence and
hearing and recorded by nme and was read over-to the
person nmaking it and admtted by himto be correct,
and it contains a full and true account of the statement
made by him"

Witing the certificate and nmaki ng-the menorandum

are thus made mandatory to prove that the accused

was expl ai ned that he was not boundto make a
confession and that if he made it (it could be used
agai nst himas evidence, that the confession was
voluntary and that it was taken down by the police
officer fully and correctly. These natters are not left
to be proved by oral evidence alone. The requirenent
of the rule is preparation of contenporaneous record
regardi ng the manner of recording the confession in
the presence of the person making it. Though giving

of the statutory warning, ascertaining the

vol untariness of the confession and preparation of a
cont enmpor aneous record in the presence of the person
maki ng the confession are mandatory requirenments| of
that rule, we see no good reason why the formand the
words of the certificate and nenorandum shoul d al so

be hel d mandatory. Wat the nandatory requirenments

of a provision are cannot be deci ded by overl ooki ng
the object of that provision. They need not go beyond
the purpose sought to be achieved. The purpose of the
provision is to see that all fornmalities are perforned
by the recording officer hinself and by others to
ensure full conpliance with the procedure and
seriousness of recording a confession. W fail to
appreci ate how any departure fromthe formor the
words can adversely affect the object of the provision
or the person making the confession so |long as the
court is able to conclude that the requirenments have
been substantially conplied with. No public purpose

is likely to be achieved by holding that the certificate
and nenorandum should be in the same form and
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also in the sanme terns as are to be found in Rule
15(3)( b ). W fail to appreciate how the sanctity of
the confession woul d get adversely affected nerely
because the certificate and the nenorandum are not
separately witten but are m xed up or because

di fferent words conveying the same thing as is
required are used by the recording officer. We hol d
that the trial court committed an error of law in
hol di ng that because the certificates and

menor anduns are not in the same form and words

they nust be regarded as inadni ssible. Having gone
through the certificates and the menoranduns nade

by Shinde at the end of the confessions what we find
is that he had m xed up what is required to be stated in
the certificate and what is required to be stated in the
menor andum He has stated in each of the certificates
and the menoranduns that he had ascertained that the
accused was naking the confession willingly and
voluntarily and that he was under no pressure or
enticement. It is further stated therein that he had
recorded the confession in his own handwiting

(except in case of A-7 whose confession was recorded
with the help of a witer). He has also stated that it
was recorded as per the say of the accused, that it was
read over to the accused conpletely, that the accused
had personally read it, that he had ascertained
thereafter that it was recorded as per his say and that
the confession was taken in his presence and recorded
by him 1t is true that he has not specifically stated
therein that the record contains "a full and true
account of the confession nade". The very fact that he
had recorded the confession in his own handw.iting
would inply that it was recorded in his presence and
was recorded by him So al so when he stated in the
certificates and nenoranduns that the confession was
recorded as per the say of the accused, that it was read
over to himfully, that the accused hinself personally
read it and that he had ascertained that it was recorded
as per his say, that would nmean that it contains "a ful
and true account of the confession" and that the
contents were admitted by the accused. Thus, while
witing the certificate and the nenorandum what

Shi nde has done is to mix up the two and use his own
words to state what he had done. The only thing that

we find missing therein is a statement to the effect
that he had explained to the accused that he was not
bound to make a confession and that if he did so the
confession m ght be used as evi dence agai nst him

Such a statenent instead of appearing at the en d of
the confession in the nmenorandum appears in the

earlier part of the confession in the question and
answer form Each of the accused making the

conf essi on was expl ai ned about his right not to make
the confession and the danger of its being used agai nst
hi m as evidence. That statenent appears in the body

of the confession but not at the end of it. Can the
confession be regarded as not in conformty with Rule
15(3)( b ) only for that reason? W find no good
reason to hold like that. W hold that the trial court
was wong in holding that there was a breach of Rule
15(3) and, therefore, the confessions were

i nadm ssi bl e and bad. "

11. I n Hardeep Singh Sohal and Ors. v State of Punjab through CB
[(2004) 11 SCC 612], it was held:-
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"17. Ext. PAA does not contain such a certificate
havi ng been given by PW34. It is true that PW34 had
put certain questions to the accused as to whether he
was aware that the statenent which he wants to nake
could be used against himand on the basis of the same
he will be sentenced. The officer also asked him

whet her there is any pressure, fear on himand he
answered in the negative. However, PW34 did not give
the certificate at the end of the confession. The
certificate should have specifically stated that he had
expl ained to the person meking the confession that he
was not bound to make the confession and, if he does
so, the confession he nay nmake nmay be used agai nst
hi m and that he believed that this confession was
voluntarily made and it-was taken in his presence and
recorded by himand was read over to the person

making it and admtted by himto be correct, and it
contained a full and true account of the statenent nade
by him™"

12. Thus, the questionas to where irregularity, if any had been comitted
in recording the confessional statenent of the accused or the sane otherw se
woul d not inspire confidence before a court of lawis a matter which in our

opi nion would fall for consideration of the |earned Trial Judge.

13. An irregularity nmade in recording a statenent nmay be held to be
curabl e and admi ssible in evidence. {See State of Tami| Nadu through
Superi ntendent of Police CBI/SIT v -Nalini and Os. [Al.R (1999) SC
2640] .

14. Strongly relying upon the decision of this Court in State (NCT of
Del hi) v Navjot Sandhu [(2005) 11 SCC 600}, however, it was submtted

that under a Special Statute |ike POTA or TADA confession of a co-accused
could not be taken into considerati on even for the purpose of Section 30 of

the I ndian Evidence Act. It is not necessary to exam ne that aspect of the
matter at this stage.
15. In Navjot Sandhu (supra) this Court held

"39. The crucial expression used in Section 30 is " the
Court may take into consideration such confession"
(enphasis supplied). These words inply that the
confession of a co-accused cannot be elevated to the
status of substantive evidence which can formthe basis
of conviction of the co-accused. The inport of this
expression was succinctly explained by the Privy Counci
i n Bhuboni Sahu v. R 23 in the follow ng words: (AR p.

260)
"[ Tl he court may take the confession into consideration
and thereby, no doubt, makes its evidence on which the
court may act; but the section does not say that the
confession is to amobunt to proof. Cearly there nust be
ot her evi dence. The confession is only one elenent in the
consideration of all the facts proved in the case; it can be
put into the scale and weighed with the other evidence ."

(enphasi s supplied)"

However, it was hel d: -

"50. We are, therefore, of the viewthat having regard to
all these weighty considerations, the confession of a co-
accused ought not to be brought within the sweep of
Section 32(1). As a corollary, it follows that the
confessions of the first and second accused in this case
recorded by the police officer under Section 32(1), are of
no avail against the co-accused or agai nst each other. W
al so agree with the H gh Court that such confessions
cannot be taken into consideration by the Court under
Section 30 of the Evidence Act. The reason is that the
confession made to a police officer or the confession
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made while a person is in police custody, cannot be

proved agai nst such person, not to speak of the co-
accused, in view of the mandate of Sections 25 and 26 of
the Evidence Act. If there is a confession which qualifies
for proof in accordance with the provisions of the

Evi dence Act, then of course, the said confession could

be consi dered agai nst the co-accused facing trial under
POTA. But, that is not the case here.

As at present advised, we need not go into the said question

16. We are not oblivious of sone of the decisions of this Court that the
Courts should assign reasons while allow ng or refusing an application for

bail. But then it is trite that detailed reasons touching the nmerit of the matter
shoul d not be given, which nay prejudice the accused. What is necessary is

that the order shoul d not suffer from non-application of mnd. At this stage

a detail ed exam nation of evidence and el aborate docunentation of the nerit

of the case is not required to be undertaken

17. Ordinarily, a bail application, in a case of this nature, which involves
the security of the State shoul d be rejected.

18. Qur attention-has, however, been drawn to Shaheen Wl fare
Associ ation v Union of India and Ors. [(1996) 2 SCC 616], paragraph 13 of
the case reads as under: -

"13. For the purpose of grant of bail to TADA

detenus, we divide the undertrials intothree ( sic

four) classes, nanely, ( a ) hardcore undertrials

whose rel ease woul d prejudi ce the prosecution case

and whose liberty may prove to be a nenace to

society in general and to the conplai nant and

prosecution witnesses in particular; ( b ) other

undertrial s whose overt acts or involvenent directly

attract Sections 3 and/or 4 of the TADA Act; ( c )

undertrials who are roped in, not because of any

activity directly attracting Sections 3 and 4, but by

virtue of Section 120-B or 147, IPC, and; ( d ) those

undertrials who were found possessing incrimnating

articles in notified areas and are booked under

Section 5 of TADA."

19. In Nalini (supra), the |l earned Judges form ng the Division Bench
differed in their opinion as to whether confession of ‘a co-accused woul d be
adnmi ssi bl e as a substantive evidence agai nst anot her co-accused. W,
however, at this stage, are not concerned with such a situation

20. In a case of this nature, it is very difficult to say at this stage as to
whet her they are parties to the larger conspiracy or not. |In the evidence, it is
al l eged that one of the appellants had gone for training to Pakistan, another

had provi ded noney and he had been in possession of a large quantity of

arns. A strong prima facie case has been nade out “agai nst the appellants

herein. Their release at this juncture may hanper the snmooth conduct of

trial since main witnesses are yet to be examined. One of the appellants

hails froma different State. It may be difficult to secure his presence, if

rel eased on bail at this crucial juncture.

21. In this view of the matter, we are of the opinion that the interest of
justice shall be subserved if the | earned Designated Judge is directed to
conclude the trial as expeditiously as possible and preferably within six
nonths fromthe date of conmunication of this order. Wth this observation
the appeal s are di sm ssed.




