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1. Chal l enge in these appeals is to the order passed by
Cust ons Exci se and Cbld (Control) Appellate Tribunal, New

Del hi (in short the ' CEGAT' ). By a common order CEGAT

di sm ssed the two appeals filed by the appellant. The issue
involved in the appeal s was whet her "Actuators" were

cl assi fiabl e under sub-headi ng 85.43 as clainmed by the

appel | ant or under headi ng 85.01 of the schedule to the

Central Excise Tariff Act, 1985 (in short the "Tariff Act’) as
contended by the revenue. The denmand nade was confirmed

by the Comm ssioner (Appeal s). The stand of the appell ant

before the CEGAT was that in CCE v. Quindy Machines Pvt.

Ltd. [1999(113) ELT-610] and in the case of Audco lndia Ltd.

v. Commi ssioner of Custons [1999 (106) ELT \026 524] it has
hel d that "Actuators" are not classifiable under heading 85.01.
Conmi ssi oner (Appeal) relied on the decision in CCE, Bonbay

v. Seinmens (1) Ltd. [2000 (119) ELT -167] where it was held

that the "Actuators" were classifiable under Headi ng 85.01.

thus there were conflicting decisions in the matter.

2. Learned counsel for the Revenue subnmitted that Guindy's
case (supra) was distinguished by the Tribunal in Seinmens’

case (supra) by observing that the product involved in the said
case was "El ectronmechani cal Actuator" which was consi dered

as a part and accessory suitable for use solely or principally
with the machi ne of heading Nos. 84.56 to 84.65. In that view
of the natter there is no necessity to refer to the matter to the
Larger Bench. The Tribunal referred to the decisions and with
reference to the factual position held that the view in Seinens’
case (supra) was applicable. Factually it was noticed that

El ectric Valve Actuator falls under heading 85.01 and there is
no contrary nmention in the Central Excise Tariff. The product

is to be classified under Heading 85.01 only. Wth reference to
the wite up on Electrical Actuator it was found that these are
required to regulate flow The distinction with Guindy's case
(supra) was noticed by observing that the product involved

was "El ectronechani cal Actuator" which was considered as

part and accessories suitable for use solely or principally with
the machines of Heading Nos. 84.56 to 84.65. Reference was

al so made to the Explanatory Notes of H. S. N

3. In support of the appeal, the stands taken before the
CEGAT was reiterated. It was submtted that the HSN can be
relied on if goods are identical. |In these cases goods are not
i denti cal .

4, In Section XVI, Chapter 85 GEN, it is noted as foll ows:

(A) SCOPE AND STRUCTURE OF THE CHAPTER
This Chapter covers all electrical machinery and
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equi pnrent, other than

(a) Machinery and apparatus of a kind covered by

Chapter 84, which renmains classified there even if electric (see
the General Explanatory Note to that Chapter), and

(b) Certain goods excluded fromthe Section as a whol e

(see the CGeneral Explanatory Note to Section XVl).

5. Contrary to the rules in Chapter 84, the goods of this
Chapter remain classified here, even if they are of ceramc
materials or glass, with the exception of glass envel opes

(i ncluding bul bs and tubes) of heading 70.11

6. Thi s Chapter covers:

(1) Machi nes and apparatus for the production

transformation or storage of electricity, e.g., generators,
transforners, etc. (85.01 to 85.04) and prinmary cells (heading
85.06) and accunul at ors-(headi ng 85. 07)

(2) Certain el ectro-nmechani cal apparatus, e.g.

el ectronechani cal tools for working in the hand (head|ng 85
08), certain domestic appliances (heading 85 09), and whavers
and hair clippers (heading 85 10)

(3) Certain nmachines and appliances which depend for

their operation on the properties or effects of electricity, such
as its electro-nmagnetic effects, heating properties, etc.
(headi ngs 85.05, 8511 to 85.18, 85.25 to 85.31 and 85. 43)

(4) Instrunments and appliances for recording or

reproduci ng sound; /'video recorders or reproducers; parts and
accessories for such /instruments and appliances (heading

85.19 to 85.22).

(5) Recordi ng nedia for sound or simlar recording of

ot her phenonena (incl udi ng video recordi ng nedia, but

excl udi ng phot ographic or ci nematographic filnms of Chapter

37) (headi ngs 85.23 and 85. 24).

(6) Certain electrical goods not generally used

i ndependently, but designed to play a particular role as
conponents, in electrical equipnent, e.g. capacitors (heading
85.32, switches, fuses, junction boxes, etc. (heading 85.35 or
85.36), | anps (heading 85.39), thermonic, etc., valves and
tubes (heading 85.40), transistors and simlar seniconductor
devi ces (heading 85 .41), electrical carbons (heading 85.45)-
(7) Certain articles and nmaterials which are used in

el ectrical apparatus and equi pnent because of their

conducting or insulating properties, such as insulated electric

wire and assenblies thereof (heading 85.44) , insulators
(heading 85.46) , insulating fittings and netal conduit tubing
with an interior insulating lining (heading 85.47).

7. So far as other non-electric goods falling in Heading

84.85 are concerned in Heading 85.01 it is to be noted that

the sane relates to electric notors and generators excl udi ng
generating sets the details of electric notors are indicated to
mention as follows:

"Electric notors are machines for transformng electrica

energy into nechani cal power."

8. This group includes rotary nmotors and |inear notors. |t
woul d be relevant to quote para 3 of the group which reads as
fol | ows:

"(3) Valve actuators, electrical, consisting of an electric
notor with reducing gear and drive shaft and in sone cases,
with various devices (electric starter, transformer, hand wheel
etc.) to operate the valve plug."

9. In order to be covered by heading 84.43 (a) the sane
must relate to electric machi nes and apparatus w th individua
functions (b) must not be specified or included el sewhere in
the Chapter.

10. Above being the position the view of the CEGAT does not
suffer fromany infirmty to warrant interference.
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11.

Appeal s are dism ssed. No costs.




