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ClVIL APPEAL NO. 2739 OF 2007
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S.B. SINHA, J :

1. Leave granted.

2. Thi s appeal is directed against a Judgnent and order dated
08. 09. 2006 passed by a Division Bench of the H gh Court of

Punj ab and Haryana at Chandigarh in Letters Patent Appeal No.

174 of 2006, affirm ng the Judgnent and O der dated 11.07.2006
passed by a |l earned Single Judge of the said Court in CAP No.

1902 of 2001 whereby the Wit Petition filed by the respondent
herein chal |l engi ng the correctness or otherw se of the orders
dated 27.09. 1999 and 01.12. 2000 passed by the Disciplinary
Authority and the Appellate Authority respectively, 'was allowed in
part by converting the punishrment of renoval from'the service of
the respondent into conmpul sory retirenent with effect fromthe
dat e of superannuation i.e. 01.11.1996.

3. The basic fact of the matter is not in dispute.

Appellant No.1 herein is a Nationalised Bank. It framed
several regulations in exercise of its power conferred upon it
under Section 19 (2) of the Banking Conpani es (Acquisition and
Transfer of Undertakings) Act, 1970, inter alia, UCO Bank O fi cer
Enpl oyees’ Servi ces Regul ati ons, 1979. The Gover nment . of
I ndia | aunched a schene known as 'Prine M nister Rozgar Yojana
(PVRY) with an objective to provide sustained enpl oynent to 10
| acs educat ed unenpl oyed Urban Youth, the salient features
whereof, inter alia, are as under

"a) The schene woul d cover whol e of the country
from 1994- 1995 onwar ds.

b) The educated unenpl oyed entrepreneurs woul d
be given a subsidy of 15% subject to a ceiling of
Rs. 7500/ - each for starting the mcro-enterprises.

c) The beneficiary would be required to bring 5% of
the project cost as margi n noney.

d) An eligible entrepreneur under the scheme could
take a composite | oan upto Rs.1 lac from a bank
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wi thout a collateral guarantee project for form
sponsori ng/ recomendi ng back to the branches for
sanction."

4. The Reserve Bank of India issued guidelines/directions to
work out the nodalities in respect of inplementation of the said
schenme to the Schedul ed Conmercial Banks fromtinme to tine.
Pursuant to one of such directions, the Board of Directors of the
Appel l ant-Bank in terns of a Circular letter dated 31.07.1995
aut hori zed the Branch Managers in Scales | & Il to sanction
conposite loans upto Rs.1 lac, stating

" During the | ast year, sone of the
Branch Managers in scale | & Il did not
have t he necessary sanctionihg powers to
sanction and di shurse the PMRY
applications sponsored to them- This had
resulted in considerable delay and
Di visional O fices were required to process
these applications and advi ce sanctions to
t hose branches which coul d not dispose of
applications at their level. ~To obviate this
difficult situation our Board of Directors
have recently vested the Branch Managers

in Scale | & 11 with necessary sanctioning
powers and the Branch Managers in scal el
& Il are now authorized to sanction

conpositors | oans (both terml oan and
wor ki ng capital finance) upto Rs. 1 lac in
each case in respect of PVRY schene
sponsored to them This del egation of
powers has al ready been advi sed vide H. O
Circular No. CHD/ SISB/18/95-96 Dt.
16.6.95."

5. Respondent whil e working in the capacity of 'the Branch
Manager of his Branch disbursed l'oan within the capacity to
various persons whose nanes had been recommended by t he

Chai rman, Task Force Conmittee under PMRY Schenme, 1996.

For his alleged acts of om ssion and conm ssion which included
the purported irregularities commtted by himin sanctioning and
di sbursing the | oans under the PMRY Schenme, a show cause

noti ce was issued upon himon 24.10.1996. On the eve of his
retirement i.e. on 30.10.1996, another show cause notice was

i ssued to himpurported to be in connection with the irregularities
conmmitted by himin sanctioning and di sbursing | oans under the
sai d Schene, while working as Branch Manager at Kohara Branch

of the appellant-Bank in 1996. Admttedly he was allowed to
superannuate on 1.11.1996. He was however, not paid his retira
benefits. He nade a representation therefor. Inter-alia, on the
prem se that a sumof Rs. 1 lac could not be recovered fromthe
two borrowers, the retiral benefits were not disbursed. The
Regi onal O fice of the appell ant-bank, however, reconmended
grant of term nal benefits in favour of the respondent, by a letter
dat ed 14. 05. 1998 addressed to the Zonal O fice of the appellant-
bank stating

"In respect of the irregularities
conmmitted by Sh. Capoor vide our show cause
noti ce dated 30.10.1996 served on Sh. Capoor
had since been replied and in view of his
request dt. 8.5.97 to keep Rs.50, 000/- out of
his term nal benefits as security against the
| oan advanced to Sh. Satinder Singh (PMRY
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case) and the letter was sent to you whi ch was
enclosed with our letter No. CDQJ P/ PER/ 97-
98/ 1881 DT. 14.5.97. Accordingly, we have
kept Rs.50,000/- in the shape of FDR for a 4
years 6 nonths with our Kohara branch. The
present position of the | oan account of Sh
Sati nder Singh as of 20.3.98 is bal ance

out standi ng Rs.71,064/- with overdue of Rs.
9414/ -. Sh. Satinder Singh had deposited in
the said | oan account of Rs.50,000/- as
instal ments upto 20.3.1998 and the | ast
instal ment is due in June 2001.

Sh. Capoor has since vacated the | eased
accommodati on provi ded to hi mwhen he was
posted as Manager at branch office Kohara and
he has returned all the furniture provided at
his residence less 4 regulators of fans and
about Rs.2500/- has been clained by the
| andl ord ‘as el ectricity bill pendi ng agai nst the
sai d occupation which will be recovered from
his term nal benefits.

In view of the above facts, we
recomend that Sh. 'Capoor should be all owed
the termnal benefits after retirement and no
RDA be initiated against him"

6. Curiously, despite the said recommendation, a charge-sheet
was i ssued on or about 13.11.1998. The articles of charges

agai nst himread as under :

"1. Sh. R L.Capoor had failed to discharge his

duties with utnost integrity, honesty, devotion

& diligence which is violative of Regulation 3(1)

of UCO Bank O ficer Enpl oyees (Conduct)

Regul ati ons, 1976 as anended.

2. Sh. R L.Capoor in the exercise of powers
conferred on him acted otherw se, than.in his
best judgment which is violative of Regulation
3(3) of UCO Bank O ficer Enployees’ (Conduct)
Regul ati ons, 1976, as anended.

3. Sh. R L. Capoor failed to take all possible
steps to ensure the integrity and devotion to
duty of all persons under his control and
authority which is violative of Regulation 3(4)
of UCO Bank O ficer Enployees’ (Conduct)
Regul ati ons, 1976, as anended."

7. In the disciplinary proceedings, the Enquiry Oficer in his
report dated 13.09.1999 opined that the Charges Nos.1 and 2

had been proved, whereas Charge No. 3 had not been proved.

The summary of the findings of the Enquiry Oficer are as under

Al legation No.1 First Part proved
Second Part not proved
Al l egation No.2 2(a) proved
2(b) proved
2(c) Not proved
2(d) Proved

2(e) Proved
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2(f) Not proved
2(9) Not proved
2(h) Not proved
Second part Not proved
Al l egation No.3 Not proved
Al |l egation No. 4 Not proved
Charge No. 1
The CSCOE had failed to Proved as per
di schar ge his duties with di scussi ons under
ut nost integrity, honesty, allegations 1 & 2
devotion and diligence which
is violation of Regulation 3(1)
of UCO Bank O ficer Employees’
(Conduct) Regul ation, 1976 as
amended.
Charge No.2
The CSCE in exercise of powers Proved as per
conf'erred on himacted otherw se di scussi ons under
than in his best judgnent which is allegations 1 & 2
Viol ative of Regulation 3(3) of UCO
Bank O ficer Enpl oyees’ (Conduct)
Regul ation, 1976 as amended.
Charge No. 3
The CsCe failed to take all Not proved
possi bl e st eps to ensure t he
integrity and devotion  to duty
of all persons under his contro
and authority which is violative
of Regul ation 3(4) of the UCO
Bank O ficer Enployees’ (Conduct)
Regul ation, 1976 as amended.
8. The Disciplinary Authority by an order dated 27.09. 1999,

however, upon purported consideration of the findings of the
Enquiry Oficer as also the coments thereupon by the

respondent, inposed upon the respondent, the penalty of

renoval from service. The appeal preferred thereagai nst was

di smissed by the Appellate Authority by an order dated

01.12.2000. Respondent filed a Wit Petition in the H gh Court of
Punj ab and Haryana, praying for quashing of the charge-sheet
dated 13.11.1998 as al so the orders dated 27.09. 1999 and
01.12.2000. The learned Single Judge of the said Court, as

i ndi cated herei nbefore, allowed the Wit Petition in part opining
that the respondent was guilty of comm ssion of procedura
irregularities in the matter of sanctioning and di sbursing the
amount of | oans under the PMRY Schene. The | earned Judge

arrived at a finding that the punishnent inposed upon the
respondent was grossly disproportionate, vis-‘-vis, the gravity of
charges framed agai nst himand upon taking into consideration

the fact that the respondent had an unbl em shed 40 years of

service career. It was, thus, held that inposition of the said
penalty after he attained the age of superannuati on would not be
proper. It was, therefore, opined that the penalty of renoval

fromservice should be converted to that of conpul sory
retirement.
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9. The Letters Patent Appeal preferred against there has been
di smi ssed by a Division Bench of the said Court.

10. Appel l ants are, thus, before us.

11. M. Raju Ramachandran, |earned Senior Counsel appearing

on behal f of the appellant, would submt

i) The High Court conmitted a manifest error in passing
the i npugned judgnent so far as it interfered with

t he quantum of puni shnent inposed upon the

respondent by the Disciplinary Authority and the

Appel |l ate Authority.

(ii) Interference with the finding of fact arrived at in a
departnental enquiry being inpermssible, the H gh

Court committed a nanifest error in passing the

i mpugned j udgnent.

(i) Validity of the charge-sheet having not been
interfered with, the |learned Single Judge committed
a serious error in interfering with the quantum of
puni shient..

12. Strong reliance, in this behalf, has been placed on

Di sciplinary Authority-cum Regi onal Manager & Ors. v. N kunja

Bi hari Patnaik, [(1996) 9 SCC 69]; Bank of India & Anr. v. Degal a
Suryanarayana, [(1999) 5 SCC 762]; Chairman and Managi ng
Director, United Comrercial Bank & Os. v. P.C. Kakkar, [(2003)

4 SCC 364], Danoh Panna Sagar Rural Regi onal Bank and Anr. v.
Munna Lal Jain, [JT 2005 (1) SC 70] and [(2006) 10 SCC 572].

13. M. Deepak Sibbal, |earned counsel appearing on behal f of
the respondent, on the other hand, contended

(1) The appel | ant bank having not suffered any financial | oss,
the purported irregularities commtted by the respondent were
trivial in nature

(ii) A target having been fixed to be achieved by the
Appel I ant-Bank in respect of the PVMRY Scheme and -enphasis
was | ai d upon every Branch Manager to achieve the sane, it

cannot be said that the respondent exceeded his jurisdiction in
the matter of sanctioning and di sbursing the | oans.

(iii) Only because the purpose for grant of loan was changed and
recomendati on of the Task Force Commttee was not strictly
adhered to, cannot by itself be a ground for inposition of such a

harsh puni shment, particularly when no ill will or notive on his

part was all eged or established.

14. It is evident fromthe report of the Enquiry O ficer that the
illegalities which are said to have been commtted are principally
two bei ng

1) The proposal of the Task Force for grant of |oan for

Rs. 50, 000/ - for the purpose of setting up a cream separator was
altered to dairy and a sumof Rs. 95,000/- was sanctioned
therefor.

2) Two cheques for a sum of Rs.19,5000/- and Rs. 5, 000/-
were issued in favour of Shri Paranjit Singh, who is the rea
brot her of the borrower Satinder Singh

15. The charges of forgery and interpolation also are said to
have been restricted to the said transactions only.
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16. We agree with the contention of M Raju Ranachandran

that ordinarily the High Court should not interfere with the
guantum of puni shnent inposed by the Disciplinary Authority. It

is also true that the officers of the bank enjoys a part of
confidence in them event a Manager of a Bank is found to have
enbezzl ed or m sappropriated any anount, or exceeded the
jurisdiction in the matter of grant of sanction of |oans, the Court
takes a strict view of the matter.

17. The High Court, therefore, nay not be correct in arriving at
its opinion. However, as would appear fromthe di scussions nade
hereinafter, initiation of the departnmental proceedings itself, in
our consi dered opinion, was wholly illegal and w thout

jurisdiction.

18. The fact that charge-sheet was issued only on 13.11.98 was
not in dispute. It al'so stands admtted that the respondent

attai ned the age of “superannuation on or before 01.11.1996.

Di sci plinary Proceedi ngs adnmittedly were initiated agai nst the
respondent in-ternms of Regulation 20 (3) (iii) of UCO Bank O ficer
Enpl oyees Servi ces Regulations, 1979 which reads as under:

"The officer agai nst whom di sci plinary
proceedi ngs have been initiated will cease to

be in service on the date of superannuati on but
the disciplinary proceedings will continue as if
he was in service until the proceedings are
concl uded and final order is passed in respect
thereof. The concerned officer will not receive
any pay and/or allowance after the date of
superannuation. He will also not be entitled for
the paynment of retirenent benefits till the
proceedi ngs are conpeted and final order-is
passed thereon except his own contributions to
CPF. "

19. A bare perusal of the said provision would 'clearly show that
by reason thereof a legal fiction has been created. W are not
oblivious of the legal principle that a legal fiction nust be given
full effect but it is equally well-settled that the scope and anbit of
a legal fiction should be confined to the object and purport for

whi ch the sanme has been created.

20. In Dilip S. Dahanukar v. Kotak Mahindra Co. Ltd. and Anr
[ 2007 (5) SCALE 452], it was observed

"46. Legal fiction, it is well-settled, nust
be construed having regard to the purport of
the statue. {See Sadashiv Dada Patil vs.
Purushottam Onkar Patil (D) By Lrs. [2006
(10) SCALE 21]; MP. State Electricity Board
vs. Union of India & Ors. [2006 (9) SCALE
194]; Maruti Udyog Ltd. vs. Ramlal & Os.
[ (2005) 2 SCC 638]; Bharat Petrol eum Corpn
Ltd. vs. P. Kesavan & Anr. [(2004) 9 SCC
7721}"

21. The af orenentioned Regul ati on, however, could be invoked
only when the Disciplinary Proceedings had clearly been initiated
prior to the respondent’s ceases to be in service. The
term nol ogi es used therein are of seninal inportance. Only when

a disciplinary proceedi ng has been initiated agai nst an officer of
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the bank despite his attaining the age of superannuation, can the

di sciplinary proceeding be allowed on the basis of the legal fiction
created thereunder, i.e., continue "as if he was in service". Thus,
only when a valid departnmental proceeding is initiated by reason

of the legal fiction raised in terms of the said provision, the
del i nquent officer would be deemed to be in service although he

has reached his age of superannuation. The departnenta
proceeding, it is trite law, is not initiated nerely by issuance of a
show cause notice. It is initiated only when a chargesheet is

i ssued (See Union of India etc. etc. v. K V. Jankiranan, etc.

etc. reported in AIR 1991 SC 2010). This aspect of the nmatter

has al so been considered by this Court recently in Coal India
Limted & others v. Saroj Kumar M shra [2007 (5) SCALE

724] wherein it was held that date of application of mnd on the

al | egations | evelled against .an officer by the Conpetent Authority
as a result whereof a chargesheet is issued would be the date on

whi ch the disciplinary proceedings said to have been initiated and
not prior thereto. Pendency of a prelimnary enquiry, therefore,

by itsel f 'cannot bea ground for invoking C ause 20 of the

Regul ations. Al beit in a different fact situation but involving a
simlar question of law in~ Coal India Ltd. (supra) this Court held

"13. It is not the case of the appellants that
pursuant to or in furtherance of the conplaint
recei ved by the vigilance departnent, the
conpetent authority had arrived at a
satisfaction as is required in ternms of the said
circulars that a chargesheet was |ikely to be

i ssued on the basis of a prelimnary enquiry
held in that behal f or otherwse.

14. The circular letters issued by the
appel l ants put restrictions on a val uabl e right
of an enpl oyee. They, therefore, are required
to be construed strictly. So construed there
cannot be any doubt whatsoever that the
conditions precedent contained therein nust

be satisfied before any action can be taken in
that regard."

It was further nore observed that

"20. A departnental proceeding is ordinarily
said to be initiated only when a chargesheet is
i ssued. "

(See also Union of India v. Sangram
Keshari Nayak 2007 (6) SCALE 348)

22. Respondent, therefore, having been allowed to

superannuate, only a proceeding, inter alia, for withholding of his
pensi on under the Pension Regul ations coul d have been initiated

agai nst the respondent. Discipline and Appeal Regul ations were,

thus not attracted. Consequently the chargesheet, the enquiry
report and the orders of punishnent passed by the Disciplinary
Authority and the Appellate Authority nmust be held to be illega

and wi thout jurisdiction.

23. An order of dismissal or renoval from service can be
passed only when an enployee is in service. |If a personis not in
enpl oyment, the question of termnating his services ordinarily
woul d not arise unless there exists a specific rule in that behalf.
As Regul ation 20 is not applicable in the case of the respondent,
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we have no other option but to hold that the entire proceedi ng
initiated agai nst the respondent becane vitiated in | aw.

24. We are not oblivious of the peculiar |egal position obtaining
inthis case. A gross illegality has been cormtted by the

appellant in initiating a departnmental proceedi ng agai nst the
respondent but he did not question the sane. The |earned Single
Judge of the High Court held himguilty of comm ssion of sone
irregularities. He did not question the correctness or otherw se of
the said order also.

25. However, the legal effect of the order passed by the |earned
Si ngl e Judge could be that he becane entitled to receive all retira
benefits. Thus, in our opinion, it is permssible for himto raise

all contentions in support of the order passed by the |earned
Single Judge, in terns of the provisions contained in Oder 41,
Rul e 33 of the Code of Cvil Procedure and the principles akin

t her et o.

26. Furthernore, the respondent has retired as far back as on
01.11.1996. At this late stage, we are of the opinion that we
should not allow an illegality to be perpetuated which is otherw se

apparent on the face of his record.

27. We, therefore, are of the opinion that although the |earned
Singl e Judge and also the Division Bench of the H gh Court may

not be correct in passing the inpugned judgnments, we should in
exerci se of discretionary jurisdiction under Article 142 of the
Constitution of India, should allowthe Wit Petition of the
respondent to do conplete justice to the parties.

28. We direct the appellant to pay all retiral benefits to the
respondent expeditiously.

29. The Appeal is dismissed with aforenentioned directions.
However, in the facts and circunstances of the case, there shal
be no order as to costs.




