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Dr. ARIJIT PASAYAT, J.

1. Chal |l enge in these appeals is to the orders passed by the
Custons Exci se and Gbld (Control) Appel late Tribunal, EZB

Kol kata (in short the 'CEGAT' ) allow ng the appeal s flled by the
respondent hol di ng that the guidelines contained in circular

No. 69/ 97- CUS dated 8. 12.1997 issued by the CGovernnent of

India, Mnistry of Finance, Departnent of Revenue, New

Del hi, as it has not succeeded in nmaki ng out a case agai nst
respondent as the Present Market Value (in short the

"PMW/' )decl ared is not nore than 150%of the AR 4 val ue.
Accordingly the order passed by the Commi'ssi oner of Custons
(Post) Kol katta was set asi de.

2. Background facts in a nutshell are as foll ows:

3. The Respondent Conpany which is engaged in the

busi ness of conputerized printing exported for the first tinme
consi gnnents of steel balls of a total declared value at
Rs.14.63 crores to one Ms. Ria Miultiple Enterprises of

Mal aysi a under Duty Entitlenent Pass Book (in short the

"DEPB') Schene. Incidentally, the consignee is also a deal er of
conputer and i nformati on technol ogy based products who

al so acts as General |nsurance Agent. Exports were nade

under DEPB schene and a claimof Rs.3.20 crores was nade.

4. In the light of information received by DRI of gross over-
i nvoi ci ng of the goods to avail higher DEPB credit, it
conducted investigation which revealed inter-alia that;:

(i) the declared P.MV. varies between 98.35%to 124% of
the decl ared Export Price (described as 'FOB').

(ii) the shipments were effected between 11.06.99 and

25.08.99 as per Bill of Lading date and as per the contract, the
terns of paynents is DA 60 days’.

(iii) Till 31.5.2000, the assessee received paynent for 3
consi gnnents only and further till 11 .10.2000 they received
paynment of only 5 consignments out of 16.

(iv) the declared FOB value for different size Steel Balls
comes as under:

Steel Balls 3.17mm size Rs. 0. 70per pc.

Steel Balls 6.35mm size Rs.|.30 per pc.

(v) it has been clainmed that the PW was decl ared on the

basis of price quoted by the local suppliers and the variation
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in the declared PW is due rejection on quality check

(vi) The FOB val ue of the consignnent was fixed on the

basi s of price agreed upon by the foreign buyer.

(vii) The FOB value declared is highly inflated only to

avail greater anount of DEPB Credit.

(viii) The explanation offered to substantiate highly

declared FOB vis-‘-vis the PW has no basis in as nmuch the
agreenment of precision quality, quality control checking by an
expert, are all after thought having no consistency and no

evi dence what soever could be produced in this regard.

(ix) Neither the export nor the foreign buyer or even the

| ocal suppliers are regular dealers of Steel balls in as nuch
neither the exporter nor the l|ocal suppliers could produce any
pi ece of evidence of sale of such Steel Balls to any other party
in India or abroad excepting the production of evidence of sale
by Ms. S.F. Forging to one Ms. Arlun Autonobile, that too
for the purpose of ‘export under- DEPB schere.

(x) Surprisingly the suppliers had received only about
1/4th or 1/3rd of the so called sale value anpbunt but did not
recei ve huge sum-of noney which was due as bal ance of

paynment towards supply of goods for over an year

(xi) Based on the aforesaid revelation, the declared PW

as well as the FOB value seens to be very high conpared to

the actual market val ue of the goods.

(xii) It appears that the entire deal had taken place in a
manner which is not consistence with normal trade practice

and the declared FOB value as well asthe PW had been

highly inflated with' intent to wongly avail export benefit
under DEPB Scherre.

5. Accordingly, alleging gross msdeclaration of materia
facts and the value of the steel balls and willful m sstatenment
and suppression and violation of Section 113(d) of Custons

Act, 1962 (in short the "Act’) read with-Rule 11 of Foreign
Trade (Regul ation) Rules 1993 (in short the ’'Foreign Trade

Rul es’) and for penal action under Section 114 of the Custons
Act, a Show Cause Notice was issued asking to show cause as

to why \027

(i) the PW and FOB val ue shoul d not be taken as

Rs. 2, 80,52,027/- and Rs. 2,73, 60,806/- respectively.

(ii) The perm ssible DEPB credit against the goods

exported shoul d not be taken as Rs. 60, 19, 377/-.

(iii) The goods exported cover 16 Nos. of Shipping bills
havi ng total declared FOB val ue of Rs. 14, 91,89, 854. 00 shal
not be held liable for confiscation under 113(d) of the Act.
(iv) Penal action shall not be taken agai nst the exporter
and its Director Sri Parasmal Lodha and Sri N R | Bachhawat
aut hori zed signatory under Section 114 of the Act.

6. In support of the appeal |earned counsel for the appellant
submitted that Sri Parasmal Lodha who was the Director of

the respondent\026Conpany had clearly adnitted about the
fol |l owi ng aspects:

(i) The Conpany’'s main |ine of business is computerized
printing.

(ii) The benefit of DEPB schene attracted to venture into
steel balls export and al so took the risk of exporting to the
party on credit which is a big risk

(iii) The paynent was to be nade within 60 days and the
paynments were del ayed by over 6-18 nonths.

(iv) 90% of the paynment was already received and the

bal ance was to be cleared by 15.4.01 i.e. after the enquiry
started in the year 2000.
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(v) He does not have any idea about the internationa

price of steel balls.

(vi) He received major paynments from buyer only after

Sept enber 2000 and he cleared the clained outstandi ngs of

| ocal suppliers.

(vii) He was aware of the process or nethod used for

checking the quality of the steel balls. But he had engaged an
expert.

7. On the basis of the aforesaid materials the Conm ssi oner
recorded the foll owi ng findings:

"(1) Background facts clearly indicate that the whole
exerci se was not done in the usual course of business and
there was definitely something wong.

(2) The exporter does not know the international price of

hi s exported products, cannot produce any evidence regarding
the quality of hi's goods, can submt quotations of only those
conpani es from whom he purchased the goods and above all
exports goods worth Rs.14.91 crore were wi thout the cover of
any letter of credit and it sat tight when renittance of
Rs.14.91 crores did not cone within the stipulated tine.

8. Al'l these clearly show that the shipping bills and the
export invoices do/not reflect the correct transaction value. He
was therefore, inclined to hold that the subject goods were

over invoiced with an intent to wongly avail higher DEPB

credit and the PW indicated on the shipping bills was al so
inflated. He rejected the FOB value as well as the decl ared

PW/. He held that the FOB value and the PMW of the subject

goods need to be ascertained on the basis of the findings of the
mar ket enquiry.

9. Wth regard to PW, the Commi ssioner held as under

"I find that the guidelines for verification of the PW and
the FOB Val ue have been suitably followed by DRI. Nowhere in
the above nmentioned 3 circulars issued by the Board, it is
stated that the PW woul d be chall enged/rejected/ nodified on
the basis of evidence of contenporaneous export. It is to be
done on the basis of the findings of the nmarket enquiry only. |
therefore, accept the proposal of ascertaining the PW and the
FOB val ue as given in the show cause notice."

10. The Conmi ssioner accordingly inter alia held as foll ows:

"The subj ect goods exported under claimof DEPB credit

did not correspond to the declarati on nade regarding the

same on the shipping bills in respect of the value and DEPB
benefit, since it was declared on the shipping bills that the
benefit under the DEPB schene woul d not exceed 50% of the
present market value. The sane should be deened to be
prohibited in terms of Rule 11 and 14 of the Foreign Trade
(Regul ation) Rules, 1993 read with Section 3(3) of the Foreign
Trade (Devel opnent & Regul ation) Act, 1992 and Section 11 of
the Custons Act, 1962 and, therefore, should be held liable
for confiscation under Section 113(d) of The Custons Act."

11. He accordingly confirmed the demand nade in the Show
Cause Notice

12. Aggri eved by the orders passed by the Conm ssioner, the
respondent filed appeal before the CEGAT.

13. Al owi ng respondents’ appeals, CEGAT accepted the
stand of the assessee. Its conclusions were essentially as
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"The PMW, in our view, cannot be chall enged by going

into the cost of manufacture. Market enquiry into the prices of
the steel balls of size 6.3mmand 3.17 confornming to Al Sl: 316
Grade shoul d have been ascertained fromthe market which

has not been done. The burden to prove that PW is inflated
one is on the Departnent which has not been discharged. It is
mentioned in the show cause notice itself that the |oca
suppliers had supplied the exported goods at price ranging
fromRe.l to Rs.1.25 per piece of 6.35 nmand Re.0.56p to

Re0. 70p per piece of 3.17 mm There is no allegation in the
show cause notice against the |ocal suppliers nor there is any
nention that the paynment made to | ocal suppliers
subsequently flowed back to the Appellants.”

"I'n view of these guidelines, the Revenue has not

succeeded in making out a case against the Appellants as the
PW decl ared i's not nore than 150% of AR4 val ue.

Accordi ngly, we set aside the inmpugned order and allow all the
appeal s".

14. According to appel lant, the Tribunal has failed to note
that the findings recorded by the Comm ssioner were based on
the evidence tendered by the conpany fromwhich it can be
clearly inferred that there has been a m s-declaration and

m sstatenent only with the object to boost the value to get

hi gher DEPB benefit. The entire transaction is vitiated by

m sstatenment, m s-declaration and suppression of nmateria

facts which has not been considered by the Tribunal."

15. It is pointed out by the | earned counsel for the appellant
that absolutely no reason has been indicated by the Tribuna

to set aside the el aborate order passed by the Commi ssioner

There were clear findings of over invoicing. So far as Circul ar
No. 69/ 97 is concerned, it only delineates the genera

principles. The fraudul ent transaction was clearly established.
Approach of the Tribunal is relevant fromthe abrupt

concl usions arrived at.

16. In response, |earned counsel for the respondent
submtted that the issues involved in the appeal relate to the
DEPB credit allowable to the respondent under the Export

and I nmport Policy, 1997-2002 (in short the 'EXIM Policy').
Wth reference to para 7.25 of the EXIM Policy, DEPB was

al  owabl e as a percentage of FOB val ue of exports. In para
7.36 of the Handbook of Procedures, 1997-2002 (in-short the

" Handbook’ ), if the rate of credit entitlenment was 15% or nore,
the credit shall not exceed 50% of the PMP of the export
product.

17. In the present case, the foreign buyer purchased the
goods for agreed FOB and nade full paynent. Entire export
proceeds have been realized in foreign currency and copi es of
bank rem ttances/FIRC were filed. There is no allegation or
finding that the foreign buyer was a rel ated person. FOB was
fully supported by all export docunents such as invoices and
shipping bills and by the docunents as regards its realization
such as BRC FI RC.

18. It is stated that the expressions "FOB' and ' PMW' were not
defined in the EXIM Pol i cy. However, the nethod of

determ nation was | aid down by the Mnistry of Finance in the
Circul ar No.69/97.

19. It is submtted in al nbst identical case in Comm ssioner
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of Custom New Custom House, Miunbai v. Vishal Exports
Overseas Ltd. [2007 9309) E.L.T. 331 (S.C.)], this Court has
di smi ssed the appeal filed by the Revenue.

19. We find that the Conmi ssioner had in detail referred to
various aspects to concl ude about over-invoicing. The
applicability of G rcular No.69/97 woul d depend upon the
factual scenario of a particular case.

20. In the instant case, what the Tribunal appears to have
done is to refer to the argunents of parties and then cane to
abrupt concl usi ons without discussing in detail as to how the
concl usi ons of the Conm ssioner were erroneous. That having
not been done the order is vul nerable. Accordingly, we set
aside the order of the CEGAT and remt the sanme to it for fresh
adjudication. It is to benoted that present CEGAT is known

as Customs Excise and Service Tax Appellate Tribunal (in

short ' CEGAT ).

The appealsare allowed to the aforesaid extent. W
express no _opi-nion on the nerits of the case.




