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1. Thi s -appeal by special leave is by the State of Cujarat against the
j udgrment dated 7.10.1999 passed by the Gujarat Hi gh Court in Specia
Crimnal Application No. 803 of 1998.

2. The Food | nspector, Raj kot |aunched a prosecution agai nst the
respondents in respect of offences under Sections 7(i) and (v) of the
Prevention of Food Adulteration Act, 1954 ("Act" for short) punishable

under Section 16 of the said Act. During the pendency of the said

proceedi ngs, the first respondent nade an application under Section 13(2) of
the Act to get a second analysis of sanple of the article of food kept with the
Local (Health) Authority, by the Central Food Laboratory. The |earned
Judi ci al Magistrate allowed the said application on 8.5.1996 and directed the
respondents to deposit the fee prescribed under Rule 4(6) of the Prevention
of Food Adulteration Rules, 1955 (" Rules’ for short) for issue of Certificate
by the Central Food Laboratory. The respondents neither deposited the said
amount nor chall enged the said direction for deposit of the fee. Nearly one
year later, the respondents rai sed an objection that having regard to the
provi sions of the Act and the Rules, they were not required to deposit any
fee for the second analysis. The |earned Additional Chief Judicial

Magi strate, Gondal, rejected the said objection by order dated 18.9.1997.

The Sessions Court, in revision, affirned that order

3. The revi sional order was chall enged by the respondents before the
CGujarat H gh Court in Special Crimnal Application No. 803 of 1998. The

Hi gh Court, by its order dated 7.10.1999, allowed the application, set aside
the orders of the | earned Magi strate and Additi onal Sessions Judge and held
that it is the obligation of the State or Local Authority to subject the sanple
to anal ysis under section 13(2) and there was no obligation on the accused to
bear or pay the fee for the second analysis. It followed the decision of a

| earned Single Judge of the Kerala High Court in George Kutty Vs. State of
Keral a 1991(1) PFAC 133, and held that the right to have a second anal ysis

was a privilege subject to paynent of fee under the old section13(2) of the
Act, and that stood converted to an unconditional |egal right of the accused
under the new section 13(2), substituted by Act 34 of 1976. As a

consequence, the | earned Magistrate was directed to take appropriate steps in
the matter, w thout requiring any paynent by the accused.

4, The said order of the High Court is challenged by the State in this
appeal. It is contended that the anendnent to section 13(2) in the year 1976

did not affect the liability of the accused to pay the fee prescribed under

Rule 4(6). It is submtted that the decision of the Kerala Hi gh Court in

CGeorge Kutty (supra) relied on by the H gh Court, was not followed by the
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other High Courts. Reliance is placed on the decision of the Madhya Pradesh
Hi gh Court in Rajendra Kumar Vs. State of MP. [1994 (2) PFAC 56] and

deci sion of the Madras High Court in Mhd. Saif Vs. Local Health

Authority, Melur Minicipality [1996 (1) PFAC 20]. On the contentions

urged, the question that arises for our consideration is :

"Where the accused, not being satisfied with
correctness/accuracy of the report of the Public Analyst,
exercises his right under section 13(2) of the Act to have a
second part of the sanple anal ysed by the Central Food
Laboratory, whether he is bound to pay the fee prescribed under
Rule 4(6) of the Rules ?"

5. When a Food | nspector takes a sanple of food for analysis, section 11
requires himto divide the sanple into three parts and send one part of the

sanmple to the Public Analyst and the remaining two parts to the Loca

(Heal th) Authority. Section 13(1) requires the Public Analyst to deliver a

report of ‘the result of the analysis of the said food sanple to the Loca

(Health) Authority. Sub-section (2) of section 13 confers a valuable right on

the accused to have another part of the sanple of food anal ysed by the

Central Food Laboratory, for a second opinion. Sub-sections (2), (2A),

(2B), and (3) of section 13 which are relevant are extracted bel ow

"13. Report of Public Analyst : (1) @ XXXXX

(2) On receipt of the report of the result of the anal ysis under sub-
section (1) to the effect that the article of food is adulterated, the Loca
(Health) Authority shall, after the institution of prosecution against the
persons from whom the sanmple of the article of food was taken and the
person, if any, whose name, address and other particul ars have been

di scl osed under Section 14A, forward, in such nanner as may be

prescribed, a copy of the report of the result of the analysis to such person
or persons, as the case may be, informng such person or persons that if it
is so desired, either or both of themmay nake an application to the court
within a period of ten days fromthe date of receipt of the copy of the
report to get the sanple of the article of food kept by the Local (Health)
Aut hority anal ysed by the Central Food Laboratory.

(2A) When an application is made to the court under sub-section (2),

the court shall require the Local (Health) Authority to forward the part or
parts of the sanple kept by the said Authority and upon such requisition
bei ng made, the said Authority shall forward the part or parts of the
sanple to the court within a period of five days fromthe date of receipt of
such requisition.

(2B) On receipt of the part or parts of the sanple fromthe Loca
(Health) Authority under sub-section (2A), the court shall first ascertain
that the mark and seal or fastening as providedin clause (b) of sub-
section (1) of Section 11 are intact and the signature or thunb inpression
as the case nmay be, is not tanpered with, and despatch the part or, as the
case may be, one of the parts of the sanple wunder its own seal to the
Director of the Central Food Laboratory who shall thereupon send a
certificate to the court in the prescribed formw thin one nonth fromthe
date of receipt of the part of the sanple specifying the result of the
anal ysi s.

(3) The certificate issued by the Director of the Central Food
Laboratory under sub-section (2B) shall supersede the report given by the
publ i c anal yst under sub-section (1).

6. Rule 4 of the Rules relates to the anal ysis of food sanples The
rel evant portion of the said rule (as it stood at the relevant tine) is extracted
bel ow

"Anal ysis of food sanples - (1) (a) Sanples of food for anal ysis under
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sub-section (2) of Section 13 of the Act shall be sent either through a
Messenger or by registered post in a seal ed packet, enclosed together with
a nmenmorandumin Form 1 in an outer cover addressed to the Director.

XXXXXXXXX

(5) After test or analysis the certificate thereof shall be supplied
forthwith to the sender in Formll.

(6) The fees payable in respect of such a certificate shall be Rs.200 per
sampl e of food anal ysed.

XXXXXXXXX"

Clause (6) of Rule 4 of the Rules as it originally stood prescribed a fee of
Rs. 40/ -. The rule was anended twce, first with effect from 24.8. 1995
substituting the figure of Rs. 200/- for Rs. 40/- and again with with effect
from20.5.1999 substituting the figure of Rs. 1000/- for Rs. 200/-.

7. The procedure for getting a second analysis by the Central Food
Laboratory, as laid down in sub-section (2), (2A) and 2(B) of section 13 can

be sunmarised thus :

(1) On receipt of the report of the result of the analysis fromthe Public
Anal yst, the Local /(Health) Authority is required to forward a copy of

the result of the analysis by the Public Analyst to the person from

whom t he sanple of article of food was taken (as al so the vendor, if

any, from whom such person purchased the article of food).

(ii) VWi le so forwarding the report, the Local (Health) Authority is also
required to informthe said persons (the accused) that if they so desire,
either or both of them may make an application to the court within

ten days fromthe date of receipt of the copy of the report, to get the
second portion of the sanple (kept by the Local (Health) Authority)

anal ysed by the Central Food Laboratory.

(iii) When an application is made by such persons (accused), the court
shall require the Local (Health) Authority to forward the parts of the
sanpl e kept by it; and the Local (Health) Authority shall forward the
parts of the sanple to the Court within five days fromthe date of
recei pt of requisition fromthe court.

(iv) On receipt of the sanple fromthe Local (Health) Authority, the Court
shal | despatch one part of the sanple to the Director of Central Food
Laboratory.

(v) The Central Food Laboratory has to anal yse the sanmple and send a
report (certificate) in respect of the result of the analysis of such
sanple to the court.

Section 13 does not require paynment of any fee to the Central Food
Laboratory for the second analysis. Nor does it say that the
conpl ai nant/ State or Local (Health) Authority should bear the cost of

second analysis. Nor does it say that when an accused makes an application
for a second analysis by the Central Food Laboratory, such analysis shall be
done free of cost. In fact section 13 does not deal with the fee part. O her
provi sions deal with the fee to be paid. Section 4 requires the Centra
Governnment to establish one or nore Central Food Laboratories (or specify
any Laboratory or Institute as a Central Food Laboratory) to carry out the
functions entrusted to the Central Food Laboratory by the Act or the Rules
made under the Act. Sub-section (2) of section 4 enpowers the Centra
CGovernment to make rul es prescribing the procedure for subm ssion of

sanpl es for analysis/tests to the Central Food Laboratory, the fornms of the
Laboratory’'s Reports and the fees payable in respect of such reports. Rule
4(6) of the Rules provides that a fee of Rs.200 (now Rs. 1000) shoul d be
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paid to the Central Food Laboratory for a certificate under Section 13(2) of
the Act. Form | of Appendix-A to the Rules nakes it clear that when the
court sends a requisition to the Director, Central Food Laboratory for

anal ysis of the sanple under sub-section 13(2) of the Act, the court is
required to encl ose a demand draft for the anount of fee for analysis.
Section 13(2) when read with section 4(2)(b) and Rule 4, makes it clear that
the analysis by the Central Food Laboratory is not free of cost, but subject to
paynment of the prescribed fee and that such fee should be paid in advance.
The non-nention of fee in section 13 does not nean that the provision for
paynment of fee under section 4(2)(b) read with Rule 4(6) is negated or
rendered obsol ete. The question is who should bear and pay the prescribed
fee?

8. The paynment to Central Food Laboratory due under Rule 4(6) has to
cone from soneone. Logically the choices are (a) the conpl ai nant (Food

| nspector/ State); (b) the Local (Health) Authority; (c) the Court; (d) the

person who requires the second analysis by the Central Food Laboratory.

8.1) The Food I nspector (who'is the conplainant), when he takes a sanple

of food floranalysis is required to divide the sanple into three parts and sent
one part for analysis to the Public Analyst and the remaining two parts to the
| ocal health authority. The fee/cost of analysis by the public analyst is
prescribed under the relevant state rules and is paid by the |ocal authority
concerned. The Food 1nspector cannot require a second analysis by the

Central Food Laboratory under section 13(2). He does not require a second

anal ysis to prove the charge. The provision for second analysis is an option
given to the accused and not the conplainant. A request by the accused for
second analysis is not a request by the conplainant. The Act does not

require the conplainant to pay the fees for the second analysis. Therefore,
the question of conplainant paying the fee for the second anal ysis does not

ari se.

8.2) The Local (Health) Authority has three obligations with reference to
the sample : (i) to keep two parts of the sanple received fromthe Food

I nspector; (ii) to informthe person fromwhomthe sanple was taken (and

his vendor, if any, disclosed under section 14A) that if it is so desired, either
or both of them may nake an application to the court to get the sanple of

the article of food (kept by it) anal ysed by the Central Food Laboratory; (iii)
to send the parts of the sanmple to the court, if so directed by the court under
section 13(2A). The obligation of the Local (Health) Authority . is only that

of safe keeping of the sanples and not to get the sanples anal ysed.

Therefore Local (Health) Authority cannot be required to pay the fees for the
second anal ysis of the sanples.

8.3) The court cannot obviously be asked to bear the cost of the second
analysis or for that matter, any analysis. Its functions are adjudicatory. If the
court is required to render sone assistance of service free, it should be
specifically provided in law. (For exanple section 363 of Cr.PC provides

that when an accused is sentenced to inprisonnent, a copy of the judgnment

shall be given to himfree of cost).

8.4) In the absence of any specific provision, the cost of an analysis has to
be borne by the person requesting for such analysis. The accused need not

apply to have the sanple anal ysed by Central Food Laboratory, as the report

of the public analyst is already on the file. The accused has been given an
option under section 13(2) to get a second analysis of the sanple (that is

anal ysis of second part of the sanple by a Central |aboratory) only if he so
desires. This option will obviously be exercised, only when the accused is

not satisfied with the Report of the Public Analyst and wants to assail it. As
the second analysis by Central Food Laboratory is at the option of the

accused, it necessarily follows that he should bear and pay the fee fixed for
such anal ysis under the Rules, if he wants the second anal ysis.

9. W may now consi der the decision of the Kerala Hi gh Court which
takes a different view The Kerala High Court has held that there is no
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liability on the part of the accused to pay the fee for the second anal ysis, by
conparing the wording of Section 13(2) with the old Section 13(2). Section
13(2) before its anendnent, by Act 34 of 1976 read as foll ows:

"13(2). After the institution of a prosecution under this Act the accused
vendor or the conpl ai nant may, on paynent of the prescribed fee, make

an application to the court for sending the part of the sanple nentioned in
sub-clause (i) or sub-clause (iii) of clause (c) of sub-section (1) of Section
11 to the Director of the Central Food Laboratory for a certificate; and on
recei pt of the application the court shall first ascertain that the nark and
seal or fastening as provided in clause (b) of sub-section (1) of Section 11
are intact and may then despatch the part of the sanple under its own sea

to the Director of the Central Food Laboratory who shall thereupon send a
certificate to the Court in the prescribed formwi thin one nonth fromthe
date of receipt of the sanple, specifying the result of his analysis."

(Enphasi s suppl i ed)

The Keral'a Hi gh Court was of the view that the specific provision for

paynment of prescribed fee by the person nmaking the application for analysis,
in the old section 13(2) having been omitted in the new Section 13(2), the

| egislative intent was that the person requiring the second anal ysis need not
pay the fee for such analysis. W extract bel ow the reasoning of the Keral a
Hi gh Court

"After 1976 amendnent the Local (Health) Authority has the obligation
under section 13(2), to forward a copy of the report of the Public Analyst
to the accused and toinformhi mthat he nay nake an application to the
court to get the other sanple analysed by the Director of Central Food
Laboratory. Before 1976 anendnent, either the conplainant or the
accused could have applied for sending the other part of the sanple to the
Central Food Laboratory. Neither the food inspector nor the |oca
authority had any obligation, before 1976 anmendnment, to informthe
accused that he could exercise hi's option under section 13(2) after 1973
amendment woul d thus show that it is the obligation of the State or |oca
authority to subject the sanple to analysis. Such anal ysis woul d be nade
by the Public Analyst first, and if the accused needs, such analysis nust be
arranged to be nade at the Central food Laboratory. The only difference is
that in the analysis to be nmade by the Public Analyst the accused has no
part to play, whereas the Director of Central Food Laboratory cannot be
asked to anal yse the sanple if the accused does not want it. I'n other
words, if the accused expresses his desire to have the sanple anal ysed
by a superior expert, |law provides that it rmust be got done. This right
or option is not conditional on the accused renitting the expenses
needed for analysing the sanple. The result of such analysis by the
Director of Central Food Laboratory is binding onthe prosecution/in the
same way as it is binding on the accused because the certificate of the
Director of Central Food Laboratory will supersede the report of the
Public Analyst. Such certificate is not an item of defence evidence, as it
takes the place of the report of the Public Analyst. In the absence of ‘any
clear statutory insistence an accused cannot be asked to bear the
expenses to bring in a docunent having greater probative value and a
substitution for the earlier docunent of the prosecution. Hence, the
del etion of the words "on paynent of the prescribed fee" from section
13(2) coupled with the other changes, conveys the nessage that it is no
| onger obligatory for the accused to bear the expenses for such
anal ysis."

(enphasi s suppli ed)

The Kerala High Court got over Rule 4(6) by stating that the said rule was
nmade when the original Section 13(2) was in force and after Section 13(2)

was substituted in 1976, the said sub-rule became obsol ete.

10. On a careful reading of section 13(2) as it exists now, and the old
section 13(2), we are of the viewthat the old provision is of no assistance to
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interpret the new provision. If section 13(2) as it originally stood had been
retained, by nerely onmtting the words "on paynment of prescribed fee", with

a consequential change in Rule 4 by deleting clause (6) thereof, it mght
have been possible to take the view that no fee was payabl e by the applicant
for second analysis. But that is not the position. Section 13(2) has undergone
a conpl ete change, by substitution in entirety, by section 13(2)(2A) to 2(E)
Further, Rule 4(6) has continued in the statute book. Not only Rule 4(6) has
continued, but it has been consciously amended in 1995 and again in 1998
increasing the fee. There is a clear provision in the Act for paynent of fee,
when section 4(2)(b) is read with Rule 4(6). Rule 4(6) cannot be ignored as
obsol ete, as has been done by the Kerala High Court, in the absence of clear
irreconciliability with section 13(2) or any other provision of the Act.

11. When a statutory provision is substituted, the new provision has to be
read and construed with reference to its wording and not with reference to
the wording of the old provision. Od section 13(2) and new section 13(2) to
(2F) are different. Od section 13(2) enabled the accused as al so the
conpl ai nant to nake an application to the court for sending a second part of
the sanple to the Central Food Laboratory. Under the new section 13(2), a
conpl ai nant does not have such right, but on the other hand, the right is
given only to the person fromwhomthe sanple was taken as also his

vendor, if _any. Secondly, under the new section an obligation is cast on the
Local (Health) Authority to informthe person fromwhomthe sanple has

been taken (and his vendor, if any) that they can nmake an application to the
court, within 10 days of receipt of the Public Analyst’s report, for getting a
second part of the sanple anal ysed by the Central Food Laboratory. Ad
section 13(2) did not contain such a provision. Lastly, the provision that "the
accused or the conplai nant may on paynment of ‘the prescribed fee, nake an
application" in old section 13(2) nmeant that paynent of the prescribed fee
was a condition precedent for making an application to the court for second
anal ysis. The omi ssion of the words ’'on paynent of the prescribed fee’ in the
new section 13(2), in context, only neans that paynent is no |onger a
condition precedent for making an application for second anal ysis. Under the
new section 13(2), the applicant can make the paynent, after the application
is allowed by the court. The sanpl e however will be sent by the court to the
Central Food Laboratory only on deposit of the prescribed fee. The om ssion
to refer to the fee in section 13(2) is obviously because it was provided in
Rul e 4(6) nmade in exercise of power conferred under 'section 4(2)(b). If the
legislative intent was to exenpt the applicant for second anal ysis from any
paynment, the section would have stated that such anal ysis was free. The
decision of the Kerala H gh Court is clearly erroneous. The view of the High
Courts of Madhya Pradesh and Madras that the applicant has to pay the fee
for the second analysis, in view of Rule 4(6) providing for such fee and the
absence of any provision exenpting the applicant frompaying the fee, is
correct.

14. We, therefore, allow this appeal and set-aside the inpugned
judgement of the High Court and restore the order of the Revisional Court,
affirmng the order of the | earned Magistrate directing the respondents to
remt the fee for the second anal ysis under section 13(2) of the Act.




