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A K MATHUR, J-

1. Thi s appeal is directed against the order passed by the

Di vi sion Bench of the Guwahati H gh Court in Wit Appeal No.248 of

2005 whereby the Division Bench has set aside the order of |earned

Si ngl e Judge dismissing the wit petition and allowed the wit petition

of the respondent and set aside the order of reversion passed agai nst

the respondent reverting himfrom his grade of Deputy General

Manager to Grade F, Chief Manager in a | ower pay scal e of

Rs. 19000- 24570/ - for a period of five years or till he is found fit by the
conpetent authority to restore himin the higher grade and post from

the post of Deputy General Manager (POL- Marketing).

2. Aggri eved agai nst the order of reversion passed in a
di sci plinary proceedi ng on 20.9.2002, the respondent filed a wit
petition in the Guwahati Hi gh Court and submitted that the domestic
i nqui ry which had been conducted agai nst himand which has found
himguilty was perverse and totally illegal.

3. The respondent whi | e worki ng as Deputy General
Manager (POL-Marketing) in Bongai gaon Refinery and
Petrochenmi cal s Limted, Dhaligaon during the year 1998-99 was
al l eged to have committed serious m sconduct for which he was
charge-sheeted. The foll owi ng charges were franed agai nst him
whi ch read as under:

\ 023 Article of Charge No. 1:

Sri G C. Sarma di shonestly sel ected and
recormended purchase of |and at Jorabat on the
ground of econpnic viability. As a Menber in the
price negotiating commttee, he failed to assess the
reasonabl e price of the Iand inasmuch as he hinsel f
intimated the price of 7 acres of land at Rs.30 | akhs
in his prelimnary report.

Article of Charge No.2:

Sri G C Sarma appointed the Valuer Sri 1.
Sharma for |and valuation violating the due process
of tendering and that the fictitious price fixed by the
Val uer at Rs.25/- per sqg.ft. was accepted.

Article of Charge No.3:
Sri |.Sharma who floated the firmMs. ESS
Pvt. Ltd., was engaged wi thout process of tendering
for determination of soil and rock strata as
recommended by Sri G C Sarna. The report
submitted by Sri |.Sharma was fictitious and
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m sconceived as the land being hilly, rocky and
undevel oped was recommended to be suitable for
the outlet. Sri G C Sarma in connivance with Sri

| . Sharma t hereby di shonestly recomended the | and
as suitable.\024

On the basis of these charges a regular inquiry was initiated agai nst
the respondent and Shri N.C Barua, retired District & Sessions

Judge, Bongai gaon was appointed as Inquiring Authority. The

Inquiry OFficer submitted his report on 6.6.2002 finding all the three
charges to have been proved agai nst the respondent. Thereafter, the
di sciplinary authority gave a notice and after hearing the respondent
passed the aforesaid i npugned order. Aggrieved against this order

the respondent filed a wit petition before the Guwahati Hi gh Court.
Learned Single Judge dism ssed the wit petition. Aggrieved agai nst
that order the respondent preferred a wit appeal before the Division
Bench. The Division Bench allowed the wit appeal of the

respondent, set-aside the order of |earned Single Judge and

guashed the order of the disciplinary authority inposing the aforesaid
puni shnment. Hence t he present appeal.

4. W have heard- 1 earned M. Amarendra Sharan, |earned
Addi tional Solicitor General for the appellants and M. Jai deep Cupta,
| ear ned seni or counsel for the respondent and perused the records.

5. Learned Additional Solicitor General, M. Sharan
strenuously submitted that the Division Bench sat over the matter as
an appellate authority and reversed the finding of the |learned Single
Judge as well as the inquiry officer on re-appreciation of evidence.
The Division Bench cannot sit as-a court of appeal in the matter of
donestic enquiries and re-appreci ate the evidence. - Learned
Additional Solicitor General invited our attention to the follow ng
deci sions of this Court.

1. (2006) 6 SCC 794

Union of India & Anr. v. K G Son

2. (1995) 6 SCC 749
B. C. Chaturvedi v. Union of India & Os.

3. (1997) 3 SCC 72
Indian O Corporation Ltd. & Anr. v.
Ashok Kumar Arora

Learned Additional Solicitor General also subnitted that the
respondent has al ready given up the plea of perversity before |earned
Si ngl e Judge yet the Division Bench considered the same plea.

Learned Additional Solicitor General submitted that once the counse
has al ready given up the plea of perversity before | earned Single
Judge, he cannot re-agitate later before the Division Bench and in
support of his submission, invited our attention to a decision of this
Court in Common Cause v. Union of India & Os. [ (2004) 5 SCC

222].

6. As against this, M.Jaideep Cupta, |earned senior counse
for the respondent submtted that the charges which have been

franed agai nst the respondent were not sustainable on the basis of

the materials on record and the Division Bench of the High Court has
rightly looked into the matter and found that all the charges have
been wrongly proved by the inquiring authority.

7. We have bestowed our best of consideration to the riva
subm ssi ons of |earned counsel. The whole issue started on the basis
that Bongai gaon Refinery & Petrochemcals Ltd ( for short, BRPL)

| aunched a programme for setting up of a Jubilee Qutlet for

marketing its finished products. A Tender Conmittee (Technical) was
constituted to finalise the project. Respondent was one of the
menbers of the Tender Committee (Technical) along with other four
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nmenbers i.e. Shri A Saran, Shri T.V.John, Shri P.K Gogoi and Shr

H R Chopra. Pursuant to the advertisenent for purchase/ |ease of

land, <certain tenders were received. This Tender Conmittee net on
16.9. 1998 and exam ned various offers received agai nst the
advertisenent inviting tenders for purchase/lease of |land for
establishing the Jubilee Retail Qutlet. It called for various other
information fromall eligible bidders. This Tender Committee

examned the offers received against the notice inviting the bids and
after discussing sixteen eligible offers, four were found to be
technically suitable including Jorbat out of the tenders which had

been received. It was also decided in the Conmmttee\022s neeting held
on 28.10.1998 to submt the sane to the conpetent authority for
consi derati on and approval for opening the price bid. On the sane

day the appellant conpany by order dated 28.10.1998 asked the

Tender Conmittee to carry out the detailed techno econom ¢ study

and al so to ensure reasonable cost of the |and through a Governnent
approved valuer. On 2.11:1998 the Committee opened the price bids

and found that only the Jorbat [ and was offered on outright basis. The
Conmi ttee decided to engage a Governnent approved val uer for

val uation of Jorbat |and. The proposal received fromone Shr

| . Sharma was submitted to the conpetent authority for approval and
the conpetent authority approved the sane. Shri |.Sharma was one

of the listed valuers-who had earlier done the work for the appell ant
conpany. Therefore, 'he was found to be suitable valuer. Thereafter,
the Central Tender Departnent awarded the work of valuation of |and
to Shri I.Sharma on 5.11.1998. On 9.11.1998, Shri |. Sharnm,
Covernment approved val uer submitted a report that the fair market
val ue of the | and was assessed at Rs.25/- per sq.ft and the size of the
l and being 2,17,721.07 sq.ft, the total cost was determ ned at

Rs. 54, 43, 000. 00. Thereafter, the Purchase Conmttee held its

neeting on 14.11.1998 for considering the price bids. Four price

of fers were considered and the Conmittee opined that the Jorbat

of fer was econonically viable. Accordingly, the Conmittee
recommended t he openi ng of Mddel POL, retail outlet at Jorbat. This
was approved by the Ceneral Manager (Finance). Thereafter, on
12.12.1998 the Director (Commercial) found Jorbat to be techno-
commercially the best location and after adm nistrative approval a
high | evel conmittee was constituted to negotiate with the land
owner. Thereafter the Price Negotiation Conmrittee was constituted
whi ch was headed by Shri S.C Goswam, General Manager ( R & P)

and the respondent was one of the nenmbers. The Prince Negotiation
Commttee in its neeting dated 18.12.1998 considered the offer and
assessnment of the valuer and decided inter alia that a second
assessnment of price through | ocal source would be necessary

because of the high value of the deal and accordingly, deputed the
respondent with Shri P.K Gogoi, Senior Manager (Project) to get the
details. Respondent and Shri P.K Gogoi thereafter visited Jorbat
and Nongpuh and col | ected necessary information regarding the |and.
The Deputy Comm ssioner, Ribhoi District informed that as per 'the
past sale record, the price of |land at Jorbat was Rs.20/- per sq.ft. but
the sale price in registered docunents is shown |ess than the market
val ue to reduce registration costs. As per the local information it was
found that the price varied fromRs.20/- to Rs.25/- per sqg. ft.
dependi ng on topography. Accordingly, a joint note was subnmtted
by respondent and Shri P.K Gogoi recording their findings. The
Prince Negotiation Conmittee negotiated with the | and owners on 4th
& 5th January, 1999 wherein Rs.45 |akhs was offered by the

Commi ttee agai nst Rs. 61 | akhs demanded by the | and owner.

Thereafter, the Iand owner on 21.1.1999 informed the Genera

Manager ( R & P) that Rs.45 | akhs as offered was not acceptable

and the mninmum price acceptable was Rs.51 | akhs. The Board of
Directors of the appellant conmpany in its 156th neeting held on
23.1.1999 approved the setting up of Jubilee Retail CQutlet at Jorbat.
Thereafter, the Director (Commercial) by order dated 27.1.1999
directed the respondent to appoint one surveyor of civil engineering
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firmto conduct soil testing and survey on top priority. Thereafter, the
Deputy Manager (POL- Marketing) by note dated 29.1.1999

intimted the respondent regarding receipt of an offer from Shri
|.Sarma for determning rock strata. The note also stated that as the
val ue of the work to be done was nore than Rs.25,000/- a tender
conmittee was to be constituted to recommrend the said job. The
Tender Commttee was al so constituted and the tender committee on
2.2.1999 decided that the job was of priority and inviting further
guot ati ons woul d cause del ay and since Shri |.Sarna has surveyed

the land earlier, the work coul d be done by that person expeditiously.
The Tender Committee recomended the award of work to Shri I.

Sarma\ 022s firm, Ms. ESS Firm The same was pl aced before the
respondent for approval and it was sent to the Vigilance approval.
After receipt of the approval the matter was placed before the
Central Tendering Departrment which in turn issued the work order on
5.2.1999. The soil exploration report (rock strata) was submtted by
Shri P.K Gogoi, SM(Project) wth his comments and the same was
endorsed by the respondent to the Director (Comrercial) that the

| and was suitable. The Director (Commercial) gave clearance to the
Price Negotiation Commttee to proceed for further negotiation. The
Price Negotiation Conmittee after series of discussion, finalized the
deal ultimtely at Rs.50.01 [akhs for 5 acres of |and which was
consi dered reasonabl e and reconmended the price of the |and.
Meanwhi |l e, on 11.1.2000 the Oficer-on- Special Duty, Revenue

Depart nent, Meghal aya inforned the Executive Director (Vigilance)

of the appellant conmpany that there was no classification of land in
Ri bhoi district since no |l and revenue had been realized. However,
froma land acquisition case in 1993, the land in that area was
ternmed as wastel and whi ch was assessed at Rs. 10.22 per sqg. ft.
Thereafter, one letter was received fromthe Deputy Comm ssioner

Ri bhoi District on dated 12.10.2001 that the rate of the |and was
val ued at Rs.8/- per sq.ft. That letter forned the basis of the regular
departrental enquiry in which the respondent was charge-sheet ed,

on the basis of the above charges. ~ The first charge levelled agai nst
the respondent was that the respondent submitted a preliminary

report being the menber of the Tender Commttee in which after
neeting the | and owner he recommended that the | and owner was
prepared to sell 7 acres of land at Rs.30 |lakhs and that report was
directly submtted to the Director (Comercial). The Director
(Commercial) was also a nmenber. Shri- S.C Goswam , Genera

Manager (Marketing) as the Chairman of the Price Negotiating
Commttee admitted in his statement that he did not dispute the
submi ssion of the report where the price of 7 acres of |and was
mentioned as Rs. 30 | akhs and he was al so a nenber of the

Conmittee. That was the tentative price offered by the | and owner.
The prelimnary report of the respondent was before the Price

Negoti ati on Comm ttee which did not consider the report as relevant.
But thereafter ultimately the negotiation was done and the sanme was
effected at Rs.50.01 | akhs. Therefore, it is not a case that the
respondent al one was responsi ble. He had recommended in the
prelimnary report along with Shri P.K Gogoi, Senior Manager
(Project) which was placed before the Director (Commercial). It was
within the know edge of the Ceneral Manager (Marketing) and he has
admtted that they did not consider bid offers which had been
received. Thus as per the facts nmentioned above, it appears that it
was the joint decision which has passed t hrough various | evels.
Simlarly the respondent al one was not responsible for approval of
the valuer , Shri |.Sharma nor was he responsible for giving the work
to his company, Ms.ESS firmfor further devel opment of the area. Al
the three Cormmittees i.e. Tender Committee (Technical) along with

the respondent, ot her four menbers were there and simlarly in
Techno Conmercial Committee along with the respondent as

menber there were other four nmenbers and |likewise in the Price
Negotiating Commttee Shri S.C CGoswami, Ceneral Mnager

(Marketing) was Chairman, Shri P. K Baruah, Deputy Genera
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Manager (Project/GVW) (HRD), Shri D.B.Das, Deputy Genera

Manager; Shri T.V.John, CM DGM (Fi nance) and Shri P. K. Gogoi

SMCM (Project-Civil) were the nmenbers along with the respondent.
Al'l these three Committees have processed the deal and it is only the
respondent has been made a scapegoat. After going through the

report and the finding recorded by the Division Bench of the High
Court, we are of opinion that in fact the Division Bench correctly
assessed the situation that the respondent al one was made a
scapegoat whereas the decision by all three conmittees was

unani mous deci sion by all these nenbers participating in the
negotiations and the price was finalized accordingly. It is not the
respondent al one can be hel d responsi bl e when the deci si on was

taken by the committees. |f the decision of the Conmttee stinks, it

cannot be said that the respondent was alone stink, it will be arbitrary.
If all fish stink, pickone and say it stinks only is unfair in the matter of
unani mous deci sion of the Conmittee. |In all the three charges, the

respondent has been found to be guilty for not assessing the
reasonable pricein his report submtted by himwhere the price

i ndi cated by the owner of the land was Rs. 30 | akhs. The appoi nt ment

of Shri I'.Sharma as a valuer for |land valuation was not also the
deci si on of the respondent al one and- the exploration of soil and rock
strata given to the conpany, Ms.ESS Pvt. Ltd. was al so not the

deci sion of the respondent al one. Therefore, all the three charges

whi ch have been franmed agai nst the respondent as if he is al one
responsi ble for the deal is not the correct approach. 1t is also not
necessary that the | and owner who has given the offer at one point of
time at Rs.30 lakhs to stick to that. 1nstead she has intimted the
appel | ant conpany by her letter quoting the price at Rs.61 | akhs and
that was subsequently negoti ated and brought out to Rs.50.01 | akhs.
The prelimnary report submtted by the respondent to the Director
(Commercial) was after discussion with the |and owner at the cost of
Rs. 30 | akhs yet this cannot work as an-estoppel against the |and
owner. May be the | and owner at one point of tinme mght have offered
the land at Rs.30 | akhs but that report cannot operate as estoppe
agai nst the | and owner that she cannot jag up the price for the |and.
In fact when the Price Negotiating Conmttee asked for witten
proposal fromthe | and owner, she quoted at Rs.61 | akhs and
ultimately the Price Negotiating Commttee after taking into
consideration all the factors negotiated at Rs.50.01 l'akhs for 5 acres
of land. This was the joint decision of the Price Negotiating
Conmittee which was headed by Shri S.C. Goswami, General

Manager (Marketing) as the Chairman. Therefore, fromthe above

di scussion, we are of opinion that the viewtaken inthese set of facts
by the Division Bench cannot be said to be wong.

8. So far as the |legal proposition as contended by | earned
Additional Solicitor General with regard to appreciation of evidence is
concerned, there is no quarrel that the Courts cannot sit as appellate
authority over the donestic enquiries but in the present case what
appears us is that the respondent has becone a scapegoat in order

to nake soneone responsible for no fault of his. He al one was

targeted for the sinple reason that he submitted prelinmnary report
where the price of the | and proposed by the | and owner was Rs. 30

| akhs. But this was tentative price given by the | and owner and the
authorities negotiated with the | and owner and she quoted the price at
Rs. 61 | akhs and thereafter they again negotiated with her. The
background was fully known to Shri S.C Goswam , CGeneral Manager
(Marketing) who was the Chairman of the Tender Negotiating

Conmittee and even ot herw se al so just because that one of the

Oficers has submtted a prelimnary report intimting the price given
by the | andowner as Rs. 30 |akhs for 7 acres of land, that does not

bind the |and owner to sell the land for simlar price, later on if she
wriggl es out, for which the officer of the appellant conpany who had
inquired fromthe | and owner cannot be found guilty. The respondent
cannot be held responsible for the same and nore so in the present
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case the price has been negotiated by the Price Negotiating

Conmittee. Therefore, sinply because a prelimnary report was

submitted by the respondent and all the three Committees in which

he was a menber along with others cannot disown their liability. If the
respondent is targeted then all the menbers of the Conmittees are
equal |y responsible. Therefore, such finding given by the enquiring
aut hority cannot be count enanced.

Simlarly, so far as the appointnment of Shri |.Sharma is
concerned, the respondent al one was not responsible.

9. Learned Additional Solicitor General has submtted that
since | earned counsel for the respondent-wit petitioner has already
abandoned the plea of perversity i.e. that the finding is perverse, the

sane is not open for | earned counsel for the respondent- wit
petitioner to press again before the Division Bench of the H gh Court.
Since the wit appeal iis in continuation of the original order passed in
the wit jurisdiction by |learned Single Judge, it cannot operate as an
est oppel ‘agai nst | earned counsel for the respondent to press the

same. |If the finding recorded by the Inquiring Officer is not sound and
it relates to perversity thenthe appellate court in wit appeal cannot
estop the counsel fromraising the sane. More so, the Division

Bench after considering the matter has found that the whol e

approach was perverse because the respondent al one has been

nmade a scapegoat. Wen the decision of ‘all the three comittees

was unani mous, then to take one and put the entire blame on himis
definitely perverse approach and the Court cannot stand to the
technicalities so as to defeat the ends of justice. Thus, the

subm ssi on of |earned Additional Solicitor General has no nerit.

10. As a result of our above discussion, we do not find any

nmerit in the appeal and the sameis dism ssed with no order as to
costs.




