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KAPADI A, J.
Interpretation of Notification No. 14/2002-CE arises for determ nation

inthis civil appeal filed by the Departnment. The facts giving rise to this
civil appeal are as foll ows:

2. The assessee has two textile mlls in Munbai known as the Spring
MIls and the Textile MIIls. This civil appeal relates to the former. Spring
MIlls is a conposite nane of the mll in which there is a spinning section

where yarn is spun fromraw cotton, and a weavi ng secti on where grey

fabrics is woven fromsuch yarn. The grey fabrics woven in the Spring MIls

are not processed at Spring Mlls. Mst of the grey fabrics manufactured by

the assessee are processed by the Textile MLl though some quantity thereof

is sold to third parties. In this civil appeal, we are concerned with the period
13.3.2002 to 15.9.2002. In this civil appeal, we are not concerned with
quantification. That question is even today pendi ng adjudi cation.

3. At the outset, we quote hereinbelow notification no. 14/2002-CE
granting exenption, both full and partial to a range of goods. As stated
above, in this civil appeal we are concerned with the'item nanely, grey
fabrics manufactured by the assessee. In this civil appeal, we are concerned
with the interpretation of item1 and item2 of the table to the notification.
"Notification No.14/2002-CE dated 01- Mar-2002

Processed textile fabrics \026 Effective rate of duty
Notification No. 11/2001-C. E. superseded.

In exercise of the powers conferred by sub-section
(1) of section 5A of the Central Excise Act, 1944 (1 of
1944) read with sub-section (3) of section 3 of the
Addi tional Duties of Excise (Goods of Specia
| mportance) Act, 1957 (58 of 1957) and in supersession
of the notification of the Government of India in the
M ni stry of Finance (Department of Revenue), No.
11/ 2001- Central Excise, dated the 1st March, 2001,
published in the Gazette of India vide nunber GS. R 136
(E), dated the 1st March, 2001, except as respects things
done or onmtted to be done before such supersession, the
Central Government being satisfied that it is necessary in
the public interest so to do, hereby exenpts excisable
goods of the description specified in colum (3) of the
Tabl e below and falling within the Chapter, headi ng No.
or sub-heading No. of the First Schedule to the Centra
Excise Tariff Act, 1985 (5 of 1986), specified in the
corresponding entry in colum (2) of the said Table, from
so much of the aggregate of, \026
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(a) the duty of excise specified in the First Schedul e
to the said Central Excise Tariff Act; and

(b) the duty of excise specified in the First Schedul e
to the said Additional Duties of Excise (Goods of Specia

| mportance) Act, (hereinafter referred to as the

"aggregate duty’') as is in excess of an ampunt cal cul ated

at the rate specified in the corresponding entry in colum
(4) of the said Table, subject to the relevant conditions
specified bel ow the said Table, and referred to in the
corresponding entry in colum (5) of the said Table:

Provi ded that the aggregate duty of sixteen per
cent. ad val orem | eviabl'e on the excisabl e goods
specified in S. No. 9 of the Table bel ow shall be
apportioned equal |y between the duty |eviable under the
said Central Excise Act and the said Additional Duties of
Exci se (Goods of Special |nportance) Act:

Provi ded further that-

(a) during the period conmrencing fromthe 1st day
of March, 2002 and ending on the 28th day of February,
2005, the aggregate duty in respect of the goods specified
against S.Nos. 2, 3, 4, 5, 6, 7, 8, 11, 13, 15 and 16, shal
be further exenpted in excess of three-fourths of the rate
specified in the corresponding entry in colum (4) of the
sai d Table; and

(b) during the period specified in clause (a) above
the duty |l eviable on the excisable goods specified therein
shal | be apportioned in the ratio 2:1 between the duty

| evi abl e under the said Central Excise Act and the said
Addi tional Duties of Excise (Goods of Specia

| mportance) Act.

Expl anation |.- For the purposes of this notification, the
rates specified in colum (4) of the said Table are ad
val oremrates, unless otherw se specified.

Expl anation I1.- For the purposes of the conditions
specified below, textile yarns or fabrics shall be deened
to have been duty paid even w thout production of
docunent s evi denci ng paynent of duty thereon

Expl anation I11.- For the purposes of the exenption
under S.No. 5 of the Table, -
(i)

the expression "independent processor" means a
manuf acturer who is engaged exclusively in the
processing of fabrics with the aid of power and
who has no proprietary interest in any factory
engaged in the spinning of yarn of cotton or
weavi ng of cotton fabrics; and
(i)
the value of the fabrics shall be equal to 40% of the
val ue determ ned under section 4 of the Centra
Exci se Act, 1944,

Tabl e

S. No.
Chapter or heading
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No., or sub-
headi ng

No.

Descri ption

Rat e
of
duty
Condi ti on
(1)
(2)
(3)
(4)
(5)

1
5110. 10, 5111. 10,
5207. 20, 5208. 20,
5209. 10, 5406. 10,
5407. 10, 5511. 10,
5512. 10, 5513.10,
5514. 10, 5801.11
or 5802.51
Woven fabrics,
not subjected to
any process

Ni

1
2
5110. 10, 5111.10,
5207. 20, 5208. 20,
5209. 10, 5406. 10,
5407. 10, 5511.10,
5512. 10, 5513.10,
5514. 10, 5801.11
or 5802.51
Woven fabrics,
not subjected to
any process

16%

2

3

5207.10 or
5208. 10
Deni m f abri cs,
whet her or not
processed

16%

2 and 5
4

51.10, 51.11,
52.07, 52.08,

52. 09, 54. 06,
54.07, 55.11,
55.12, 55.13,

55. 14, 5801.12,
5801. 22, 5801. 32,
5802. 22, 5802. 32,
5802. 52
Woven fabrics,
subj ected to any
process

16%

5

5

52.07,52.08 or
52. 09
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Cotton fabrics
woven on

handl oons and
processed with
aid of power or
steam by an

i ndependent
processor
approved in this
behal f by the
Gover nrent  of
India on the
recomendati on
of the

Devel opnent
Conmi ssi oner
for Handl oons.

16%

6

5801. 21, 5801.31,
5802. 21 or
5802. 31

Wven fabrics,
whet her or not
subj ected to any
process

16%

2 and 5

7

58. 03

Al'l goods

16%

2 and 5

8

5804. 11 or
5804. 12

Al'l goods

16%

2 and 5

9

59.01

Al'l goods

16%

10

6001. 11, 6001.21
6001. 91, 6002.42
or 6002.92
Knitted or
crocheted fabrics
of cotton, not
subj ected to any
process

Ni

1

11

6001. 11, 6001.21
6001. 91, 6002.42
or 6002.92
Knitted or
crocheted fabrics
of cotton, not
subj ected to any
process
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16%

2

12

6001. 11, 6001.21
6001. 91, 6002.42
or 6002.92
Knitted or
crocheted fabrics
of cotton,

subj ected to any
process

Ni

3

13

6001. 11, 6001.21
6001. 91, 6002.42
or 6002.92

Kni tted or
crocheted fabrics
of cotton,

subj ected to any
process

16%

4

14

6001. 12, 6001. 22,
6001. 92, 6002. 20,
6002. 30, 6002.43
or 6002.93
Knitted or
crochet ed
fabrics, other

t han of cotton,
not subjected to
any process

Ni

1

15

6001. 12, 6001. 22,
6001. 92, 6002. 10,
6002. 20,

6002. 30, 6002.43
or 6002.93
Knitted or
crochet ed
fabrics, other
than of cotton,
not subjected to
any process

16%

2

16

6001. 12, 6001. 22,
6001. 92, 6002. 10,
6002. 20,

6002. 30, 6002.43
or 6002.93
Knitted or
crochet ed
fabrics, other

t han of cotton,
subj ected to any
process

16%

5
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Condi tion

No.

Condi tions

(1)

(2)

1

If nade fromtextile yarns on which the appropriate
duty of excise |eviable under the First Schedul e or
the Second Schedule to the said Central Excise Tariff
Act read with any notification for the time being in
force or the additional duty of custons |eviable under
section 3 of the Custons Tariff Act, 1975, as the case
may be, has been paid and no credit of the duty paid
on inputs or capital goods has been taken under rule
3 or rule 11 of the CENVAT Credit Rules, 2002.

2

If made fromtextile yarns on which the appropriate
duty of excise |eviable under the First Schedul e or
the Second Schedule to the said Central Excise Tariff
Act read with-any notification for the tine being in
force or the additional duty of custons I|eviable under
section 3 of the Custons Tariff Act, 1975, as the case
may be, has been paid.

3

If made fromknitted or crocheted textile fabrics of
cotton, whether or not processed, on which the
appropriate duty of excise |eviabl e under the First
Schedul e to the said Central Excise Tariff Act and
the Additional Duties of Excise (Goods of Specia

| mportance) Act, read with any notification for the
time being in force , or the additional duty of
custons | eviabl e under section 3 of the Custons
Tariff Act, 1975, as the case nmy be, has been paid
and no credit of the duty paid on inputs or capita
goods has been taken under rule 3 or rule 11 of the
CENVAT Credit Rules, 2002.

4

If nmade fromknitted or crocheted textile fabrics of
cotton, whether or not processed, on which the
appropriate duty of excise |leviable under the First
Schedul e to the said Central Excise Tariff Act and
the Additional Duties of Excise (Goods of Specia

| mportance) Act, read with any notification for the
time being in force , or the additional duty of
custons | eviabl e under section 3 of the Custons
Tariff Act, 1975, as the case may be, has been paid.
5

If made fromtextile fabrics, whether or not
processed, on which the appropriate duty of excise

| evi abl e under the First Schedule to the said Centra
Excise Tariff Act and the Additional Duties of

Exci se (Goods of Special Inportance) Act, read with
any notification for the time being in force or the
addi tional duty of custons |eviable under section 3
of the Custons Tariff Act, 1975, as the case may be,

has been paid." (enphasi s suppli ed)
4, We al so quote hereinbel ow Section 11AB of the Central Excise Act,
1944;

"Interest on del ayed paynment of duty. - (1) Were any
duty of excise has not been levied or paid or has been
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short-levied or short-paid or erroneously refunded, the
person who is liable to pay the duty as determ ned under
sub-section (2), or has paid the duty under sub-section
(2B), of section 11A, shall, in addition to the duty, be
liable to pay interest at such rate not below [ten per cent.]
and not exceeding thirty-six per cent per annum as is for
the time being fixed by the Central Governnent, by
notification in the Oficial Gazette, fromthe first date of
the nmonth succeeding the nmonth in which the duty ought

to have been paid under this Act, or fromthe date of such
erroneous refund, as the case may be, but for the

provi sions contained in sub-section (2), or sub-section
(2B), of section 11A till the date of paynent of such

duty:

Provided that in such cases where the duty

becones payabl e consequent to issue of an order
instruction or direction by the Board under section 37B
and such amount of duty payable is voluntarily paid in
full, without reserving any right to appeal against such
paynment at any subsequent stage, within forty-five days
fromthe date of issue of such order, instruction or
direction, as the case may be, no interest shall be
payable and in other cases the interest shall be
payabl e on the whol'e of the anmpunt, including the

amount al ready paid."

and, Rule 8(3) of the Central Excise Rules, 2002:

"If the assessee fails to pay the anpbunt of duty by due
date, he shall be liable to pay the outstandi ng anount
along with interest at the rate specified by the Centra
Government vide notification under section 11AB of the
Act on the outstandi ng anobunt, for the period starting
with the first day after due date till the date of actua
payment of the outstanding anount."”

5. The assessee herein opted for exenption under notification no.

14/ 2002 under which grey fabrics, not subjected to any process, were
chargeable to nil rate of duty subject to the condition that the said fabrics
were made fromtextile yarn on which appropriate duty of excise stood paid
and no credit for duty paid on inputs had been taken under CENVAT Credit

Rul es, 2002. However, the assessee was not in a positionto ascertain the
variety and quantity of yarn entering into the manufacture of export
production of "grey fabrics" and grey fabrics nmeant for home consunption.

The assessee was not in a position to pay duty on-yarn at spindl e stage.
Therefore, they opted to pay duty on yarn on deferred basis at the tine of

cl earance of grey fabrics for home consunption along with interest at the
rate prescribed under Section 11AB of Central Excise Act, 1944 read with

Rul e 8(3) of Central Excise Rules, 2002. According.to the Departnent, the
assessee was liable to pay duty at the rate of 12% under item2 of the table to
notification no. 14/2002-CE. According to the Departnent, the assessee had
failed to conply with twofold conditions nentioned in item1 of the table to
the said notification, nanely, paynent of duty on yarn at the spindle stage
and, secondly, no credit of duty paid on inputs had been taken under

CENVAT Credit Rules, 2002. In other words, according to the Departnent,

the assessee had failed to pay duty on yarn at the spindle stage and,
secondly, it had taken credit for the duty paid on inputs under CENVAT

Credit Rules, 2002, therefore, according to the Departnent, the assessee was
not entitled to claimnil rate of duty as, according to the Departnent, the
assessee had failed to conply with the aforestated twofold conditions
nentioned in item1l of the table to the said notification. According to the
Department, the assessee herein had specifically applied for clarification
fromthe Department as to whether the assessee was entitled to claimnil rate
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of duty under the said Notification since it was not in a position to ascertain
the variety and quantity of yarn going into the manufacture of grey fabrics.
This request for clarification was expressly turned down by the Depart nent

and despite refusal by the Departnent to the request made by the assessee to
pay duty on yarn at the tine of clearance of grey fabrics, the assessee
reversed the CENVAT credit, which, according to the Department,

contravened the provisions of the said notification. Accordingly, the assessee
was held liable to pay duty at the rate of 12% under item2 of the table to
notification no. 14/2002-CE and, consequently, a demand was raised for
differential duty for the period 13.3.2002 to 15.9.2002 on the ground that the
assessee had failed to pay the duty on the yarn at the spindle stage. The
demand was confirned by the Deputy Conm ssioner. However, in appeal

the Conmi ssioner (A) allowed the assessee the payment of duty on yarn at

the time of clearance of grey fabrics instead of paynent of duty on yarn at
the spindle stage. In this connection, the Conmi ssioner (A) relied upon

Trade Notice No. 40/96. This order of the Conmissioner (A) has been

confirmed by the Tribunal, hence, the Departnment has cone to this Court by

way of this civil appeal

6. Shri~ Vi kas Singh, |earned Additional Solicitor General, appearing on
behal f of the Departnent submitted that notification no. 14/2002-CE dated
1.3.2002 is an exenption notification. Learned counsel cited severa
authorities in support of his contention that the conditions nmentioned in the
exenption notification should be strictly followed. Learned counse

contended that in the table to the said notification, grey fabrics falling under
Chapt er Heading 5110.10 fell under itemmno. 1 as also under itemno. 2.
However, if it fell under itemno. 1 and if the assessee was to fulfil the
twofold conditions referred to above then the rate of duty was nil whereas if
the said itemfell initemno. 2then it wuld attract the rate of duty @12%
Learned counsel submitted that, in the present case, the assessee was not
entitled to claimnil rate of duty on the grey fabrics manufactured fromyarn
as the assessee has not fulfiled the two conditions mentioned initemno. 1
According to the | earned counsel, the assessee was required to pay duty on
the yarn prior to its claimfor exenption. Secondly, according to the |earned
counsel, the assessee was required to show as a second condition that it had
not availed of credit for the duty paid on inputs under CENVAT Credit

Rul es, 2002 prior to its claimfor exenption. Since 'these two conditions

were not fulfilled, the assessee was not entitled to claimnil rate of duty.
Learned counsel submitted that the above two conditions were pre-

condi tions. They were conditions required to be fulfilled prior to naking of
the claimfor exenmption. Learned counsel submitted that since notification
no. 14/2002-CE was an exenption notification, it was not opento the

assessee to submt that it had substantially conplied with the aforesaid two
conditions. Learned counsel further submtted that, in the present case,
despite refusal by the Departnent, the assessee had reversed subsequently

the CENVAT credit. In this connection, |earned counsel subnmitted that the
assessee had requested the Departnent to allow the assessee to defer

payment of duty on yarn fromthe spindle stage to the stage of clearance of
the grey fabrics for home consunption. This was refused by the Departnent.
Despite refusal, the assessee proceeded to reverse subsequently the

CENVAT credit availed of by the assessee earlier and, therefore, in the
present case, the Tribunal ought not to have allowed to the assessee the
benefit of exenption. Learned counsel further submitted that, in the present
case, we are concerned with the period 13.3.2002 to 15.9.2002. During this
period, according to the | earned counsel, Rule 49A was not in force. Learned
counsel pointed out that originally we had Central Excise Rules, 1944. These
Rul es were repeal ed by Central Excise Rules, 2001, which, in turn, were
repeal ed by Central Excise Rules, 2002. Learned counsel pointed out that
since we are concerned with the period 13.3.2002 to 15.9.2002 there was no
guestion of invoking Rule 49A of the earlier Rules as the earlier Rules were
repeal ed and substituted by Central Excise Rules, 2002. |In other words,
according to the | earned counsel, it was not open to the Appellate Authority
and the Tribunal to rely upon Rule 49A of Central Excise Rules, 1944 read
with Trade Notice No. 40/96. According to the |earned counsel, Trade

Noti ce No. 40/96 was based on Rule 49A of Central Excise Rules, 1944
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under which deferment of duty payable on yarn along with interest could be
postponed to the grey fabrics stage. That, since Rule 49A was not applicable
once the Central Excise Rules, 2002 cane into force, it was not open to the
Conmi ssioner (A) as well as the Tribunal to place reliance on Rule 49A of

the 1944 Rules read with trade notice no. 40/96. Learned counsel further
submitted that the judgment of the Allahabad H gh Court in the case of

Hello Mnerals Water (P) Ltd. v. Union of India reported in 2004 (174)

E.L.T. 422 was also not applicable to the facts of the present case as the said
judgrment did not deal with the question of exenption

7. Shri Atul Setal vad, |earned senior counsel appearing on behalf of the
assessee submtted that Spring MIIls is a conmposite mll, meaning thereby

that there is a spinning section where yarn is spun fromcotton and a

weavi ng section where grey fabrics is woven fromsuch yarn. Learned

counsel submitted that in certain cases it becone difficult for a manufacturer
to know at the spindle stage whether grey fabrics were to be exported or

cl eared for home consunption. According to the |earned counsel, a

manuf acturer coul'd pay duty on yarn in such cases not when the yarn stood

cl eared but when the fabric was cleared. It is under these circunstances that
an option was given over the years under trade notice no. 40/96 allow ng the
assessee to defer paynment of duty on-'yarn from spindle stage to the grey
fabrics cl earance stage subject to paynment of interest for such deferment.
Learned counsel submitted that trade notice no. 40/96 did not flow from

Rul e 49A of the 1944 Rul es. The said trade notice was based on certain
unforeseen difficulties in the operations. It was issued taking into account
the trade representations. Learned counsel submitted that till today the said
trade notice has not been revoked. Learned counsel further subnitted that
there was no difference what soever between itemno. 1 and itemno. 2 of the
table to notification no. 14/2002-CE. Both dealt with grey fabrics. However,
itemno. 1 attracted nil rate of duty on fulfilnent of twofold conditions,
nanel y, paynment of duty by the assessee for claimng exenption and that
assessee shoul d not have taken credit for duty paid on inputs under

CENVAT Credit Rules, 2002. Learned counsel subnmitted that yarn is an

i nput used in the manufacture of grey fabrics. Learned counsel urged that the
said notification no. 14/2002-CE was an exenption notification. Learned
counsel submitted that exenption was in respect of grey fabrics. Learned
counsel submtted that duty was payable on yarn, however, in certain

ci rcunst ances, the assessee was entitled to claimdefernment of duty from
spindle stage to the stage of clearance of grey fabrics subject to paynment of
i nterest under Section 11AB of Central Excise Act, 1944 read with Rule 8(3)

of Central Excise Rules, 2002. Learned counsel submitted that in the present
case it is not in dispute that duty on yarn becane payable at the spindle
stage, however, the assessee has deferred the paynent to the stage of

cl earance of grey fabrics and, therefore, it cannot be said that the assessee
has not conplied with the first condition of itemno. 1 to the table attached
with the notification. Similarly, |earned counsel subnmitted that the assessee,
in the present case, has reversed CENVAT credit and the assessee has not

taken credit on account of such reversal. Learned counsel submitted that
whenever duty is paid on the input (yarn) the assessee is entitled to credit
under the CENVAT Credit Rules, 2002, however, availnent of credit takes

pl ace | ater on when the assessee makes adj ustnments of duty paid on input

agai nst duty paid on final product (grey fabrics). In the present case, before
the account could be debited and before the assessee could avail of

CENVAT credit, the assessee has reversed CENVAT credit which would

amount to the assessee not taking credit for duty paid on input-(yarn).
Learned counsel subnmitted that the assessee was free to reverse the credit
before utilization of such credit. In the circunstances, it was urged that both
the conditions of itemno. 1 of the table to the notification stood fulfilled
and, therefore, the assessee was entitled to claimthe benefit of exenption at
nil rate of duty in this case.

8. There is no nmerit in this civil appeal. Under the notification, nobde of
paynment has not been prescribed. Further, exenption is given to the fina
product, namely, grey fabric under the Central Excise Act, 1944, levy is on
manuf acture but payment is at the tine of clearance. Under the Act, paynent
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of duty on yarn had to be at the spindle stage. However, when we cone to

the Exenption Notification no. 14/2002-CE, the requirenent was that

exenption on grey fabrics was adm ssible subject to the assessee paying

duty on yarn before clainming exenption and subject to the assessee not

cl ai m ng CENVAT credit before claimng exenption. The question of

exenption from paynment of duty on grey fabrics arose on satisfaction of the
said two conditions. In this case, paynent of duty on yarn on deferred basis
took place before clearance of grey fabrics on which exenpti on was

cl ai med. Therefore, paynent was made before the stage of exenption

Simlarly, on paynent of duty on the input (yarn) the assessee got the credit
whi ch was never utilized. That before utilization, the entry has been reversed
whi ch anmounts to not taking credit. Hence, in this case, both the conditions
are satisfied. Hence itemno. 1 of the table to notification no. 14/2002-CE
woul d apply and accordingly the grey fabrics would attract nil rate of duty.

9. I n conclusion on the question of reversal of credit we quote
her ei nbel ow the followi ng para fromthe judgnent of this Court in Collector
of Central Excise v. Dai lchi Karkaria Ltd. reported in 1999(112)E. L. T.
353.

"It is clear fromthese Rules, as we read them that a

manuf act urer obtains credit for the excise duty paid on

raw material to be used by himin the production of an

exci sabl e product i mediately it nakes the requisite

decl arati on and obtai ns an acknow edgenent thereof. It is

entitled to use the credit at any tinme thereafter when

nmaki ng paynent of excise duty on the excisabl e product.

There is no provision in the Rul es which provides for a

reversal of the credit by the excise authorities except

where it has been illegally or irregularly taken, in which

event it stands cancelled or, if utilised, has to be paid for.

We are here really concerned with credit that has been

validly taken, and its benefit is available to the

manufacturer without any linmtation in tinme or otherw se

unl ess the manufacturer itself chooses not to use the raw

material in its excisable product. The credit is, therefore,

i ndefeasible. It should al so be noted that there is no co-

relation of the raw material and the final product; that is

to say, it is not as if credit can be taken only on a fina

product that is manufactured out of the particular raw

material to which the credit is related. The credit nmay be

taken agai nst the excise duty on a final product

manuf actured on the very day that it becones avail able.”

10. Accordingly, the civil appeal filed by the Departrment fails and the
same is dismssed with no order as to costs.




