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1. Leave granted.
2. Controversy |lies within a very narrow compass.
3. The factual background as projected by the appellant is

as follows:

On 22.12.2003 work order was issued by the respondent
to the appellant. There was a clause for-arbitration in the
agreement which was to the follow ng effect:

"41. ARBI TRATI ON

B&R confidently feel that there shall not
arise any disputes or differences during
execution and conpl etion of this order by
the Contractor.

However, in the event of any

di sputes or differences arise between
Conpany (B&R) and Contractor

(hereinafter called the said parties)
touchi ng or concerning the interpretation
of the ternms and conditions as

performance of the order or in connection
therewith or the rights and liabilities of
either of the said parties hereto, the said
parties shall endeavour to settle the same
am cably through nutual agreenent

between them but if the nutua

settlenent is not possible between the
Conpany and the Contractor, the

provisions of the Indian Arbitration &
Conciliation Act, 1996 and all statutory
re-enactment and nodifications thereof

and the rul es made thereunder shal

apply to such arbitrations.”

4. On 27.11.2004 a notice of demand was sent to the site of
the respondent and it was returned with the posta
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endor senent "refused". On 30.6.2005 the request was
reiterated. On 9.8.2005 an order was passed by the High

Court on the application filed by the respondent. The matter
was directed to be placed before the Chief Justice of the High
Court for naming an arbitrator. On 19.9.2005 the Hi gh Court
refused to recall its order dated 9.8.2005 on the appellant’s
petition. On 26.10.2005, this Court in SBP & Co. v. Pate

Engi neering Ltd. & Anr. [2005 (8) SCC 618] has dealt with the
nature of power exercised by the Chief Justice of H gh Court
or Chief Justice of India, as the case may be, under the
Arbitration and Conciliation Act, 1996 (in short the
"Arbitration Act’) and held that same is a judicial power and
not an admnistrative power. The decision in Konkan Ry.
Corpn. Ltd. v. Rani Construction (P) Ltd. (2002 (2) SCC 388)
was overruled in SBP & Co. (supra). The concl usi ons per
majority were as fol lows:

"47. W, therefore, sumup our concl usions as
fol | ows:

(i) The power exercised by the Chief Justice
of the H gh Court or the Chief Justice of

I ndi a under Section 11(6) of the Act is not

an admnistrative power. It is a judicia

power .

(ii) The power under Section 11(6) of the Act,
inits entirety, could be del egated, by the

Chi ef Justice of the Hi gh Court only to

anot her Judge of that Court and by the

Chi ef Justice of India to another Judge of

the Suprenme Court.

(iii) In case of designation of a Judge of the
H gh Court or of the Supreme Court, the

power that is exercised by the designated

Judge woul d be that of the Chief Justice

as conferred by the statute.

(iv) The Chief Justice or the designated Judge
will have the right to decide the
prelimnary aspects as indicated in the
earlier part of this judgnent. These w |l
be his own jurisdiction to entertain the
request, the existence of a valid
arbitrati on agreenent, the existence or
otherwise of a live claim the existence of
the condition for the exercise of his power
and on the qualifications of the arbitrator
or arbitrators. The Chief Justice or the
desi gnat ed Judge woul d be entitled to

seek the opinion of an institution in the
matter of nom nating an arbitrator
qualified in terms of Section 11(8) of the
Act if the need arises but the order
appointing the arbitrator could only be
that of the Chief Justice or the designated
Judge.

(v) Desi gnation of a District Judge as the
authority under Section 11(6) of the Act

by the Chief Justice of the High Court is

not warranted on the schene of the Act.

(vi) Once the matter reaches the Arbitral
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Tribunal or the sole arbitrator, the Hi gh
Court would not interfere with the orders
passed by the arbitrator or the Arbitra
Tri bunal during the course of the
arbitration proceedi ngs and the parties
coul d approach the Court only in ternms of
Section 37 of the Act or in terns of
Section 34 of the Act.

(vii) Since an order passed by the Chief
Justice of the Hi gh Court or by the

desi gnat ed Judge of that Court is a
judicial order, an appeal wll |ie against
that order only under Article 136 of the
Constitution to the Suprene Court.

(viii) ~There can be no appeal agai nst an order
of the Chief Justice of India or a Judge of

the Suprene Court designated by him

whil e entertaining an applicati on under

Section 11(6) of the Act-.

(ix) In a case where an Arbitral Tribunal has
been constituted by the parties wthout

havi ng recourse to Section 11(6) of the

Act, the Arbitral Tribunal wll have the
jurisdiction to decide all matters as

contenpl ated by Section 16 of the Act.

(x) Since all were guided by the decision of
this Court in Konkan Ry. Corpn. Ltd. v.
Rani Construction (P) Ltd. and orders

under Section 11(6) of the Act have been
made based on the position adopted in

that decision, we clarify that

appoi ntnents of arbitrators or Arbitra
Tribunal s thus far made, are to be

treated as valid, all objections being left
to be decided under Section 16 of the

Act. As and fromthis date, the position
as adopted in this judgment will govern
even pendi ng applications under Section
11(6) of the Act.

(xi) VWere District Judges had been
desi gnated by the Chief Justice of the
H gh Court under Section 11(6) of the
Act, the appointnent orders thus far

nmade by themwi |l be treated as valid; but
applications if any pendi ng before them
as on this date will stand transferred, to

be dealt with by the Chief Justice of the
Hi gh Court concerned or a Judge of that
Court designated by the Chief Justice.

(xii) The decision in Konkan R'y. Corpn. Ltd.

v. Rani construction (P) Ltd. is overrul ed"

5. Though argunents were advanced i n support of the
respective stand about the legality of the inpugned order

it

was agreed to by | earned counsel for the parties that follow ng

arrangenent can be made.
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"The appel | ant has nom nated one Sri J.

Chawla to be its arbitrator. Wthin a period of
30 days the respondent shall nominate its
arbitrator. Thereafter the Chief Justice of the
H gh Court shall nom nate the Presiding
Arbitrator who shall be a retired Judge of any
H gh Court."

7. Appeal is accordingly disposed of with no order as to
costs.




