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CASE NO. :
Appeal (civil) 2273 of 2002

PETI TI ONER
Sudhir G Angur and O's.

RESPONDENT:
M Sanj eev and Os.

DATE OF JUDGVENT: 27/10/2005

BENCH
S.N. VARI AVA & DR AR LAKSHMANAN & S. H. KAPADI A

JUDGVENT:
JUDGVENT

S. N VARIAVA, J.

Thi s Appeal is against the Judgnent of the Karnataka H gh Court dated 4th
Cct ober, 2001.

Briefly stated the facts are as foll ows:

1st Appellant is the husband of the 3rd Appellant. Appellants 2 & 3 are the
father and nother of the 1st Appellant. 4th Respondent is a educationa
trust which has been brought into existence with the 1st Appellant as the
Founder Chairman/ Trustee al ong wi't h  Respondents as fell ow Trustees.

Di sputes having arisen between the 1st Appellant and his wife (3rd

Appel lant) resulted in a nunber of litigations including this litigation.
According to the Appellants, Respondent No. 3 resigned fromthe trusteeship
of the 4th Respondent Trust on 11th February, 1999. Appellants 2 and 3 were
i nducted as additional Trustees on-15h March, 1999. On 1st July, 1999
Respondents 1 & 2 were renoved fromtrusteeship. On 28th Septenber, 1999
the Respondents instituted Suit No. 8355/99 before the Principal Gty Cvi
Judge, Bangal ore under Section 92 of the Code of Civil Procedure claimng
that there was forgery of the purported letter dated 11th February, 1999 by
whi ch Respondent No. 3 had supposedly resigned. Allegation of ms-
managenment of the 4th Respondent Trust and its properties are also nade.
Renoval of the Appellants as trustees is prayed for. A prayer is also nmade
for cancellation of a Lease of the Trust properties granted in favour of
Appel l ants 2 & 3.

Under Section 92 of the Civil Procedure Code, 1908 a suit can only be filed
by the Advocate General or by two or nore persons having an interest in the
trust after having obtained the | eave of the Court. The Appellants opposed
grant of |eave. Their subm ssions were not accepted and the Court granted

| eave on 10th Novenber, 1999. The Revision filed by the Appellants was

di sm ssed on 11th February, 2000. Wil st contesting grant of |eave the
Appel lants did not contend that a suit under Section 92 was not

mai nt ai nable in view of the provisions of the Mysore Religious and
Charitable Institutions Act, 1927 (hereinafter referred to as the Mysore
Act) .

After the Revision was dism ssed the Appellants applied for rejection of
the Plaint under Order VII Rule 11 C. P.C. According to the Appellants the
suit was not nmintai nable by virtue of Section 40 of the Mysore Act. This
application was dismssed by the trial Court on 6th August, 2001. The tria
court held that the question whether the Mysore Act applied or not would
have to be deci ded evidence. The Appellants filed a Revision before the

H gh Court of Karnataka which has been di sm ssed by the inpugned Judgnent.

At this stage, it nust be nentioned that the Mysore Act has been repelled
in the year 2003. Thus, even presuning the application under Order VIl Rule
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11 was required to be all owed, even then the Plaint would only have to be
returned for presentation to the proper Court. Now the proper Court woul d
be the Court of the Principal City Cvil Judge, Bangal ore which is the sane
Court. Thus it would be an idle formality to have the Plaint rejected to be
presented again to the same Court. In such a case no question of limtation
woul d arise as the tine taken in the earlier suit would get excluded. In
the above view no further consideration was necessary. However, as the
matter has been fully argued, we deal with all the contentions.

M. Venugopal submitted that the Mysore Act is a conplete Code in itself.
He submitted that all matters/issues raised could only have been raised in
an enquiry under Section 17 and could only have been dealt with by an Oder
under Section 18 of the Mysore Act by the Miuzrai Oficer. He submtted that
by virtue of Section 40 of the Mysore Act the suit was barred. In order to
consi der this subnmission it is necessary to set out the rel evant provisions
of the said Mysore Act. Sections 2(1), 17, 18, 19, 20, 21, 37, 38, 40 and
40A of the Mysore Act read as foll ows:

"2(1). "Religious or Charitable Institution" includes an endowrent
florthe carrying out of any religious or charitable object.

17. Wien it is brought to the notice of the Mizrai O ficer that any
religious or charitable institution dedicated for the benefit of
the public or a defined section of the public or any property
pertaining 'thereto is being grossly m snanaged, he may institute an
enquiry into the truth of the allegations against the persons in
possessi on and nanagenent of the property or the institution.

18. If it is proved that there has been gross m s-managenment of the
institution or of any property pertaining thereto or any

m sappl i cati on or _m sappropriation of any part of the property, or
any breach of trust in respect thereof, the Mizrai Oficer nay,
with the previous sanction of the Governnent.

(1) take the institution under the nanagenent of Covernnent;

(2) order that the property which has been m snanaged or

nm sappropriated shall be delivered back either to the institution
or to the possession of the Governnment on behal f of the
institution;

(3) obtain security for the proper performance of the trust or
managenent of the property;

(4) frane a schene for the proper nmanagenent of the institution or
managenment of its property and the application thereof; and

(5) pass such other ancillary or necessary orders as the case nmay
require in accordance with justice and equity.

19. (1) where property belonging to a religious or charitable
institution has been wongfully alienated or transferred by way of
sal e, barter, nortgage, |ease or otherw se the Mizrai Oficer may,
within six years fromthe date of such alienation or-transfer, give
notice to the alience or transferee and hold a sunmary enquiry in
accordance with the provisions of Chapter XIl of the Mysore Land
Revenue Code and direct that possession of such property be
restored to the institution or that the Government assune
possessi on thereof on behalf of the institution;

(2) when property belonging to a religious or charitable
institution is taken possession of by the Governnent under sub-
section (1) it shall be subject to the same incidents as property
bel onging to a Mizrai Institution so long as it continues to be in
the possession of CGovernnent.
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20. Were the whole or part of the objects of religious or
charitable trust has failed, the Mizrai O ficer may, subject to
such general rules or special orders as the Governnent may have

i ssued, after notification in the Oficial Gazette and hearing such
parties as may appear in an enquiry, pass an order directing that
the property or the proceeds thereof in respect of which the object
has failed, may be utilized for sone object of a simlar nature,
and may frame a schene for administration thereof.

21. Any person who is aggrieved by an order of the Mizrai O ficer
passed under sections 18, 19, 20 may, within six nonths fromthe
date on which such order is comunicated to him file a suit in the
Court of the District Judge, in whose jurisdiction the greater part
of the propertyis situate, for cancellation of such order, making
the Muzrai Oficer one of the defendants.

[f no such suit has been filed or if it has been filed and

di'sm ssed by the Court, the Miuzrai O ficer, may, after the | apse of
six nonths fromthe date of the comunication of his original order
or_after the dismissal of the suit as the case may be, execute his
order and may exercise for that purpose all the powers of a G vi
Court in exercising decrees:

Provided that in cases in which the property to be disposed of
under section 20 exceeds Rs. 3,000 in value or the annual incone
thereof is nore than Rs.300 in value, the sanction of Governnent
shal |l have been obtained for the order

37. The enquiry referredto in sections 10, 17, 20, 26 and 80 shal
be conducted i n -manner prescribed for a formal enquiry under the
Mysore Land Revenue Code, after issue of notices to the parties
interested and the Muzrai O ficer or other person or persons
hol di ng enquiry shall haveall the powers of a Revenue O ficer
enpower ed to conduct such formal enquiry.

38. (1) Every order passed under this Act by a Miuzrai Oficer which
is not liable to be set aside by a suit filed under any of the
provi sions of this Act, shall be subject to appeal to the Mizra
Conmi ssi oner

Provi ded that when the order is passed by an Assistant Comm ssi oner
exercising the powers of a Muzrai Oficer, it-will be a appeal able
inthe first instance to the Deputy Commi ssi oner

(2) An appeal will lie to the CGovernment agai nst every order passed
by the Mizrai Conmi ssioner, provided that no such appeal shall lie
to the Governnent from an appell ate deci sion passed by the Mizra
Conmi ssi oner except on a point of |aw or usage having the force of

| aw.

(3) The CGovernment may at any stage, w thdraw any appeal or
proceedi ng pendi ng before the Mizrai Conm ssioner and di spose of
the sanme or re-transfer the same for disposal to the Mizra
Conmi ssi oner.

(4) The CGovernnent may transfer to the Miuzrai Conm ssioner for
di sposal all or any of the appeals that may be pendi ng before them
when this Act conmes into force

(5) No appeal shall be brought after the expiration of thirty days
if the decision or order conplained of have been passed by an
officer inferior in rank to a Deputy Comm ssioner, nor after the
expiration of ninety days in any other case.
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In conputing the above periods, the tinme required to prepare a copy
of the decision or order appeal ed agai nst shall be excl uded.

40. In all matters in which a Mizrai O ficer, the Mizrai

Conmi ssi oner or the Government, has power to pass any order or to
take any action under this Act, Cvil Courts shall exercise
jurisdiction only to the extent allowed by this Act.

40A. Any order passed under this Act or the rules issued thereunder
by a Muzrai Oficer or by the Governnent shall not bar a suit under
the provisions of section 92 of the Code of Gvil Procedure, 1911."

M. Venugapal submitted that Section 18 is w de enough to cover all

di sputes sought to be raised in the suit. He submtted that under Section
18(5) the Muzrai O ficer has the power to pass all ancillary and necessary
orders as may be required in accordance with justice and equality. He
submtted that this sub-section enables the Mizrai Oficer to deal with all
conti ngenci es includi ng questions of m s-nmanagenment, m s-appropriation,
fram ng of scheme, renoval of trustees and recovery of trust properties
etc. He submitted that in respect of trusts covered by the Mysore Act the
only renedy of a person was to apply to the Muzrai Oficer for an enquiry
under Section 17 and for an Order under Section 18. He subnitted that if a
person was thereafter aggrieved by any order passed by the Mizrai Oficer,
then a Suit could be filed under Section 21. He submitted that Section 40
categorically barred the jurisdiction of ‘a Civil Court in all nmatters in
which a Miuzrai O ficer had power to pass any Order or take any action. In
support of his submi ssion M. Venugopal relied upon the case of State of
Karnakata v. Vi shwabharathi House Building Coop. Society and Ors., reported
in [2003] 2 SCC 412 where it is held that a power to pass an Order also

i ncl udes a power to inplenment the O der.

We are unable to accept this subnission. An enquiry contenpl ated under
Section 17 is a summary enquiry of the type held under the various Land
Revenue Codes. That it would be a sunmary enquiry is clear from Section 37
of the Mysore Act. Such summary enquiries do not bar jurisdictions of Cvil
Courts. Even otherw se, we are unable to accept the subm ssion that Section
18(5) allows the Muzrai Oficer to deal with cases where serious

al l egations of fraud and/or forgery are made. Section 18(5) nerely enables
the Muzrai Oficer to pass ancillary or necessary orders in respect of
matters covered by sub-sections 1 to 4 of the Section. The enquiry has to
be in respect of matters laid down in sub-sections 1 to 4 of Section 18.
Further an order under Section 18 can only be passed by the Mizrai. O ficer
with the previous sanction of the Government. This also shows that these
provi sions are not neant to be a substitute for judicial proceedings.

A perusal of the Plaint shows that there are serious allegations of
forgery, fraud, diversion of trust properties.in favour of Appellants 2 & 3
and the brothers of the 1st Appellant. Such serious allegations can never
be enquired into, in a sumary nmanner by a Mizrai. Oficer in the type of
enquiry contenpl ated under Section 17 of the Mysore Act. These are natters
whi ch can only be gone into by a Court. The trial court was thus right {in
hol ding that these are matters which would require issues to be frianed and
which were required to be determ ned on evi dence.

Even ot herw se, Section 40A of the Mysore Act categorically provides that a
suit under Section 92 of the Code of Civil Procedure, 1911 is not barred,
even though an order may have been passed by the Miuzrai O ficer or by the
Governnment. If a suit is not barred after an Order is passed, then it
obviously follows that the suit under Section 92 CPC will not be barred
when no such order has been passed. Undoubtedly, Section 40A refers to
Section 92 of the Code of G vil Procedure, 1911. This was the Code which
was prevailing in the Mysore State in 1927 when the Mysore Act was enacted.
At that tinme, the Gvil Procedure Code, 1909 did not apply to Part B States
like the Mysore State. However, by the Code of Civil Procedure (Anendnent)
Act, 1951 the Civil Procedure Code, 1908 was nade applicable to the whole
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of India including Part B States. Thus, with effect from 1st of April, 1951
the Cvil Procedure Code, 1908 becane applicable even to the State of
Mysore. Section 20 of the Amendment Act repeals Codes which were prevailing
in Part B States. Therefore, the Code of G vil Procedure, 1911 (as
prevailing in Mysore) got repeal ed. Section 20(3) of the Amendnent Act
reads as follows:

"20(3) In every law or notification passed or issued before the
conmencenent of this Act in which reference is nmade to or to any Chapter or
section of any | aw hereby repeal ed, such reference shall, so far as may be
practicable, be taken to be made to the said Code or its correspondi ng
Part, Order, section or rule.”

Thus, now in Section 40A the reference to Section 92 of the Code of C vi
Procedure, 1911 woul d nean Section 92 of the Code of Civil Procedure, 1908.
It is therefore clear that in 1999 when the suit was filed, suits under
Section 92 of the Civil Procedure Code, 1908 were not barred.

Even otherwi se | eave to file the suit was granted after hearing parties.
Once | eave was granted the question of rejecting the Plaint under Order VII
Rule 11 did not arise. An application for rejection of the Plaint should
have been nade prior to the | eave having been granted or at the time when
the Appell ants opposed grant of |eave. Having lost in their opposition to
grant of leave it was not open to the Appellants to then apply for
rejection of the Plaint under Order VII Rule 11 CPC.

In our view, M. GL. Sanghi is also right in submitting that it is a |law
on the date of trial of the suit which is to be applied. In support of this
subm ssion, M. Sanghi relied upon the Judgnent in the case of Shiv Bhagwan
v. Onkarmal, reported.in A |l.R (1952) Bonbay 365, wherein it has been held
that no party has a vested right to a particul ar proceeding or to a
particular forum It has been held that it is well settled that al
procedural |aws are retrospective unless the Legislature expressly states
to the contrary. It has been held that the procedural laws in force nust be
applied at the date when the suit or proceeding comes on for trial or

di sposal. It has been held that a Court is bound to take notice of the
change in the law and is bound to adm nister the law as it was when the
suit came up for hearing. It has been held that if ‘a Court has jurisdiction
totry the suit, when it comes on for disposal, it then cannot refuse to
assune jurisdiction by reason of the fact that it had no jurisdiction to
entertain it at the date when it was instituted. We are in conplete
agreement with these observations. As stated above, the Mysore Act. now
stands repelled. It could not be denied that now the Court has jurisdiction
to entertain this suit.

It nust lastly be mentioned that on 18th March, 2002, at the request of the
Appel I ants, the name of Respondent No. 4 was del eted fromthe array of
parties in this Appeal. Respondent No. 4 is the concerned Trust. It is not
only a proper party but a necessary party. The whole dispute relates to the
managenent of the trust and the properties of the trust. By del eting
Respondent No. 4 the Appellants have del eted a proper and a necessary
party. For that reason also, the Appeal is required to be disni ssed.

For all the above reasons, the Appeal stands di sm ssed. There w Il be no
order as to costs.

As the Suit is old, we direct the trial court to dispose of the Suit as
expedi tiously as possible, preferably within a period of one year from
t oday.




