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1. Thi s appeal “under Section 125 of the of the Electricity Act, 2003 (hereinafter
for short "the Act") is directed against the judgment and order dated 29th March

2006 passed by the Appellate Tribunal for Electricity whereby the Appellate Tribuna

has al |l owed the appeals filed by the distribution conpanies and set aside the orders
passed by the Maharashtra Electricity Regulatory Comm ssion (hereinafter for short

"The Conmi ssion") dated 23.2.2005. The Conm ssion on 3.8.2004 addressed a notice

to all its licensees/distribution conpanies in Maharashtra and nade an inquiry from
themwith regard to raising of the bills by the said |icensees/distribution conmpanies on
the basis other than the actual neter reading for the rel evant period, when |arge
variations in consunption were noticed, or for other reasons. The notice dated

3.8.2004 sent by the Commission to all its |licensees/distribution conpanies reads as
under : -

"Several instances have conme to the Comm ssion’s notice of so-

call ed "anendnent", "supplenentary" or other such bills being

rai sed by some |icensees to consuners, often several years |ater,
on a basis other than the actual neter reading for the rel evant
peri od, when | arge variations in consunption are noticed, or for
ot her reasons. Conputerised systens have sonmetimes been put

in place which generate such bills autonmatically.

W de variations observed in recorded consunption
and ot her such apparent anomalies may be useful for
noni toring, checking/testing of neters-and for taking corrective
action. However, billing on a basis other than recorded
consunption, and raising amended bills accordingly (often after
several years later, and w thout giving reasons), is not nandated
by | aw.

The electricity statutes (in the past, and at present)
provide inter alia that, in case of netered consuners, energy
consunpti on charges have to be billed on the basis of neter
readi ngs. Moreover, the licensee, and not the consuner, is
responsi ble for maintaining, rectifying, or having such neters
repl aced where necessary. Thus, no "anmendnent" bills of the

kind referred to above can be rai sed, and any additional billing
has to foll ow due process and the provision of |aw

In the context of such "amendnent" bills, | am
directed to ask that the billing practices foll owed be inmediately

revi ewed and brought into conformty with the statutory

provisions. An affidavit stating the corrective action taken

(including withdrawal of all such pending bills, and refund,

t hough adjustnent in energy bills or otherw se, of ampunts

recei ved from consumers on or after 10.6.2003) may be

furni shed by 3rd Septenber, 2004."

2. In response to the said notice all the licensees/distribution conpanies in
Mahar ashtra made their respective subm ssions before the Comm ssion expl ai ning

under what circunstances the suppl ementary/anended bills were sent to the

consunmers. They tried to justify raising of such bills and stated that the these bills
were rightly sent as they found that sone tine the nmeters were not registering proper
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consunption and on that basis they tried to justify their action
3. The Conmi ssion exam ned the matter in detail and vide its order dated
23.2.2005 in para 46 directed as under: -

"46. After considering all these factors and the
subm ssi ons made, the Conmi ssion directs that the

suppl enent ary/ amendnent bills issued in the circunstances set
out at para 42 and 43 above from 10th June, 2003 (the date of
conmng into force of EA, 2003) and upto notification of the
Suppl y Code.

a. shoul d be withdrawn, if due nmeter testing has not been
done with the results intimated to the consumer.

b. any amounts col | ected should be refunded to the
concerned consuners (w thout interest considering the

earlier lack of clarity on this nmeter on the part of the

i censees);

C. where neters have been found to be defective upon
subsequent due testing (and the results intimated to the
consuner), the bills may be adjusted for upto 3 nonths

prior to the date of testing or neter replacenent,

whi chever is earlier, and any anounts recovered in

excess refunded w thout interest (in'the case of 'stopped
neters, the anal ogy of the Supply Code provisions should

be applied for assessnent);

d. the above action should be conpleted by 30th May, 2005,
so as to give the licensees nore than 3 nonths’ tine in

view of the work likely to be involved;

e. conpl i ance should be submitted on affidavit by 15th
June, 2005, with a'list of consuners involved, and

certifying that no further action remains to be done in

terns of this Oder."

By another order dated 23.8.2005 in the case of Ms. Prayas (Energy G oup) Pune
Conmi ssion in para 45 directed as under -

"45, Consi dering the foregoing, the Comm ssion disposes

of Prayas’ petition with the followi ng directions, which would
apply for the period from 1st June, 2004 (i.e. around 3 nonths
after the detailed Tariff Oder dated 10th March, 2004, upti
19t h January, 2005 (follow ng which the Supply code
Regul ati ons were notified):

(a) no billing using past consunption or sone rel ated
"average' basis should be resorted to for nore than a
period of 3 months. (where average billing has been

continuing for nore than that period just prior to 1st
June, 2004, then it cannot be continued fromthat date.
In case average billing has been resorted to for, say, 2
nonths prior to that, it can be continued only for upto
one nonth nore). During that period 3 nmonths, the

nmet er shoul d have been tested/replaced, with the results
intimated to the consunmer, and appropriate bil
adjustrments carried out thereafter (where such average

billing is being done on the basis of presunmed faulty
nmeter, and where defectiveness of the meter has
accordi ngly been established). |If due and tinely

di I i gence has not been exercised by the |licensee, he
cannot claimthe right to continue billing on a

presunptive, average basis. The sane principle wll
apply to all other situations in which such 'average
billing has been resorted to, except in cases where the
nmeter is not accessible. (However, the Comm ssion notes
that, in the case of |ocked/inaccesible nmeters, the

i censees have recourse to the renedi es provided under
Section 163 of EA, 2003, and it woul d be expected that
MSEB woul d exercise it sooner rather than later).

(b) In all cases where bills have been raised and/or
recoveri es made which are not in accordance with (a)
above, the bills should be w thdrawn and/or amounts

t he
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refunded to the consuners, through energy bills or other

neans, as may be rel evant, by 30th Novenber, 2005,

with interest at the sane rate as payabl e by consuners to

VMSEB for del ayed paynents."

4. Aggri eved agai nst both these orders, the matter was taken up in appeal before
the Appellate Authority. The Appellate Authority by the inpugned order dated 29th
March, 2006 set aside the orders passed by the Conm ssion and directed that each
consuner shoul d approach the forum created under Section 42(5) of the Act for the

i ndi vi dual grievances. 5. Aggri eved agai nst the order dated 29.3.2006 passed

by the Appellate Authority, the present appeal has been filed under Section 125 of the
Act .

6. We have heard | earned counsel for the parties and perused the record.

7. Learned counsel for the appell ant-Conmm ssion has subnmitted before us that

the Conmi ssion has the power to give a general direction to its |icensees/distribution
conpani es and he also subnmitted that in exercise of the power under the Act, the

Commi ssion was conpetent to issue the aforesaid direction. As against this, the

| ear ned counsel appearing for the respondent-Ilicensees/distribution conpanies

submi tted that the Comm ssion has no power to issue a direction |ike the one issued in
the present case and entertain individual conplaints and direct refund of the whole
amount by a bl anket order.

8. The question before us is : what is the power of the Commi ssion and to what
extent the Comm ssion can issue directions. Suffice it to say that the Regul atory
Conmi ssi on was constituted under the Electricity Act, 2003. The Act was a new

enact ment whi ch was pronul gated by superseding the Indian Electricity Act, 1910 and
the Electricity Supply Act, 1948. The Statenent of Cbjects and Reasons of the Act
whi ch have been summarized in the Preanble, reads as under: -

"An Act to consolidate the laws relating to generation

transm ssion, distribution, trading and use of electricity and

general ly for taking neasures conducive to developnent of

electricity industry, pronoting conpetition therein, protecting

i nterest of consumers and supply of electricity to all areas,

rationalisation of electricity tariff, ensuring transparent policies

regardi ng subsi dies, pronmotion of efficient and environnentally

beni gn policies, constitution of Central Electricity Authority,

Regul at ory Conmi ssi ons and establi shnent of Appellate

Tribunal and for matters connected therewith or incidenta

thereto."

"Appropriate Conmi ssion" ‘as defined in Section 2(4) of the Act neans the
"Central Regul atory Comm ssion referred to in sub-section (1) of Section 76 or the
State Regulatory Commission referred to in Section 82 or the Joint Comi ssion
referred to in Section 83, as the case nmay be". In exercise of its power under Section
82 of the Act, the State of Maharashtra constituted the Maharashtra Electricity
Regul at ory Conmi ssion. The Commi ssion exercises all the powers which are
enunerated in the Act. Though vari ous provisions were pointed out to us by | earned
counsel for the parties, but Section 82 which is relevant for our purposes reads as
under : -

"82. Constitution of State Conmi ssion-(1) Every State
CGovernment shall, within six nmonths fromthe appointed date,

by notification, constitute for the purposes of this Act, a
Conmi ssion for the State to be known as the (name of the State)
El ectricity Regul atory Comi ssion

Provided that the State Electricity Regul at.ory
Conmi ssi on, established by a State Governnent under Section
17 of the Electricity Regul atory Comm ssions Act, 1998 (14 of
1998) and the enactnents specified in the Schedul e, and
functioning as such imredi ately before the appointed date shal
be the State Conmi ssion for the purposes of this Act and the
Chai rperson, Menbers, Secretary, and officers and other
enpl oyees thereof shall continue to hold office on the sane
terns and conditions on which they were appoi nted under those
Acts :

Provi ded further that the Chairperson and ot her
Menbers of the State Conmi ssion, appointed, before the
conmencenent of this Act, under the Electricity Regul atory
Conmi ssions Act, 1998 (14 of 1998) or under the enactnents
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specified in the Schedul e, may, on the recomendations of the
Sel ection Conmittee constituted under sub-section (1) of

Section 85, be allowed to opt for the terns and conditions under
this Act by the concerned State Government.

(2) The State Comm ssion shall be a body corporate by

the nanme aforesaid, having perpetual succession and a common
seal, with power to acquire, hold and di spose of property, both

novabl e and i nmovabl e, and to contract and shall, by the said
name, sue or be sued

(3) The head office of the State Conmm ssion shall be at
such place as the State Governnent may, by notification

speci fy.

(4) The State Comm ssion shall consist of not nore than
three Menbers, including the Chairperson

(5) The Chai rperson-and Menbers of the State

Conmi ssion shall be appointed by the State Governnent on the
recomendati on of a Selection Committee referred to in
Section 85."
9. We are not concerned wi-th the provisions of appointnent of Menbers of the
Conmi ssion as they are dealt with by Sections 84 and 85 of the Act. Section 86 deals
with the functions of the Comm ssion-and is relevant for our purposes. For ready
reference, the same is reproduced hereunder
"86. Functions of State Comm ssion:- (1) The State Commi ssion
shal I di scharge the foll owi ng functions, nanely :-
(a) determ ne the tariff for generation, supply, transm ssion
and wheeling of electricity, wholesale, bulk or retail, as
the case may be, withing the State:
Provi ded that where open access has been pernmitted to a
category of consuners under section 42, the State
Comm ssion shall determne only the wheeling charges
and surcharge thereon, if any, for the said category of
consumers;
(b) regul ate electricity purchase and procurenent process of
distribution of licensees including the price at which
electricity shall be procured fromthe generating
conpani es or |icensees or from other sources through
agreenments for purchase of power for distribution and
supply within the State

(c) facilitate intra-State transm ssion and wheel ing of
electricity;
(d) i ssue licences to persons seeking to act as transm ssion

i censees, distribution |icensees and electricity traders
with respect to their operations within the State

(e) pronot e congeneration and generation of electricity
fromrenewabl e sources of energy by providing suitable
nmeasures for connectivity with the grid and sale of
electricity to any person, and al so specify, for purchase of
electricity fromsuch sources, a percentage of the total
consunption of electricity in the area of a distribution

l'i censee;

(f) adj udi cate upon the disputes between the licensees and
generating conpanies and to refer any dispute for
arbitration;

(9) | evy fee for the purposes of the Act;

(h) specify State Gid Code consistent with the Grid Code
speci fied under clause (h) of sub-section (1) of Section 79;
(i) specify or enforce standards with respect to quality,
continuity and reliability of service by |icensees;

(j) fix the trading margin in the intra-State tradi ng of
electricity, if considered, necessary;

(k) di scharge such other functions as nmay be assigned to it
under this Act.

(2) The State Conmi ssion shall advise the State Governnent

on all or any of the following matters, nanely :-
(i) promoti on of conpetition, efficiency and econony in
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activities of the electricity industry;

(ii) pronmotion of investnent in electricity industry;
(iii)reorganisation and restructuring of electricity industry in
the State;

(iv) matters concerni ng generation, transm ssion

di stribution and trading of electricity or any other
matter referred to the State Conm ssion by that

Gover nnent ;

(3) The State Conmi ssion shall ensure transparency while
exercising its powers and discharging its functions.

(4) In discharge of its functions, the State Comm ssion shal

be guided by the National Electricity Policy, Nationa

Electricity Plan and Tariff Policy published under section

3.

10. Thus, fromthe above provision it is clear that the primary purpose of the
Conmission is to determine tariff for generation, supply, transmi ssion of electricity
etc. and to regulate the electricity purchase and procurenent process of distribution
licensees, to facilitate intra-State transm ssion, to pronote congeneration and
generation of electricity fromrenewabl e sources of energy, to adjudicate upon the

di sput es between the |icensees and generati on conpanies and to refer any dispute for
arbitration, to levy fee for the purposes of this Act, specify State Grade Code
consistent with the Gid Code specified under clause (h) of sub-section (1) of Section
79. Sub-Section (2) of Section 86 also enpowers the State Commi ssion to advise the
State CGovernnent on- any of the matters including promotion of conpetition

efficiency, matters concerni ng generation, transm ssion, distribution and trading of
electricity etc. Sub-Section (3) provides that the Conmi ssion shall ensure
transparency while exercising its powers and di scharging its functions. Sub-section (4)
provides that in discharge of its functions the Commi ssion shall be guided by the

Nati onal Electricity Policy, National Electricity Plan and Tariff Policy published under
Section 3.

11. We are not going into other questions as to how |icenses were granted to al
these utilities, i.e., various distribution conpanies. It is not necessary for us to go int
0

these questions as in the present case, we are primarily concerned to decide the powers
of the Comm ssion and to what extent it can issue directions and whether the direction
given by the Conmission in the present case is sustainable or not.

12. It may be noted froma perusal of Section 86(1)(f) of the Act that the State
Covernment has only power to adjudicate upon disputes between |icensees and

generating conpanies. 1t follows that the Conm ssion cannot ‘adjudi cate di sputes
relating to grievances of individual consunmers. The adjudicatory function of the

Comm ssion is thus limted to the matter prescribed in Section 86(1)(f).

13. Section 14 of the Act provides for grant of licence; Section 16 provides for
conditions of licence; Section 61 |lays down the tariff regulations and Section 62
provides for determ nation of tariff. The Comm ssion under Section 94 has civi

powers al so and under Section 96 it has power of entry and seizure.~ Under Section 126
the Conmmi ssion has the power to investigate and make assessment. /Section 127

provides for an appeal to the appellate authority. Under Section 128 the Comm ssion
can nake investigation of certain matters where it is satisfied that the |icensee has
failed to conply with any of the conditions of licence or failed to conply with any of the
provisions of the Act or the rules and regul ati ons nade thereunder. Sub-Section (6) of
Section 128 enmpowers the Commission to take any action agai nst the

i censee/ generating conpany. Sub-section (6) reads as under :-

(6) On receipt of any report under sub-section (1) or

sub-section (5), the Appropriate Conm ssion may, after giving

such opportunity to the |icensee or generating conpany, as the

case may be, to nake a representation in connection with the

report as in the opinion of the Appropriate Comi ssion seens

reasonabl e, by order in witing :-

(a) require the licensee or the generating conpany to

take such action in respect of any matter arising

out of the report as the Appropriate Conm ssion

may think fit; or

(b) cancel the licence; or

(c) direct the generating conpany to cease to carry
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on the business of generation of electricity.

Section 142 of the Act provides for punishnent for non-conpliance of directions

i ssued by the Comm ssion and Section 143 enpowers the Conmi ssion to adjudicate

after holding an inquiry in such nmanner as may be prescribed by the Governmnent.

Section 181 empowers the Commi ssion to make regul ati ons.

14. A conprehensive reading of all these provisions | eaves no manner of doubt

that the Conmission is enpowered with all powers right fromgranting |icence and

| ayi ng down the conditions of licence and to frame regul ations and to see that the sane
are properly enforced and al so power to enforce the conditions of |icence under sub-
section (6) of Section 128.

15. Thus, insofar as the first contention of the | earned counsel for the respondents
that the Conm ssion has no power is concerned, we are of the viewthat the same is
wong. In this behalf the provisions of The Electricity Act, 2003 are quite clear and

categoric and Section 128(6) enpowers the Commi ssion to get the conditions of |icence
enforced. But the question is whether the said power under Section 128(6) has been
rightly exercised by the Comm ssion or not. After clearing the first hurdle, that the
Conmi ssi on has power to issue directions, we shall now exami ne whether the direction
gi ven by the Conmi ssion in the present case is correct or not.

16. When the Conmi ssion received a spate of conplaints fromconsuners agai nst

its licensees/distribution conpanies that they are arbitrarily issuing

suppl enentary/anmended bills and chargi ng excess amounts for supply of electricity, it
felt persuaded to invoke its general power to supervise the |icensees/distribution
conpani es and in that connection issued notice dated 3.8.2004. There can be no
manner of doubt that the Comm ssion has full power to pull up any of its |licensee or

di stribution conpany to see that the rules and regul ations |aid down by the

Conmi ssion are properly conplied with. “After all, it is the duty of the Conmi ssion
under Sections 45(5), 55(2), 57, 62, 86, 128, 129, 181 and other provisions of the Act to
ensure that the public is not harassed.

17. In exercise of this general power notice dated 3.8.2004 was issued when mass
scal e suppl enent ary/ anended bills were issued to the consumers. Wen these

consuners approached the Comission, the Comm ssion directed its |icensees to

i mediately review their billing policies and bring the same in conformty with the
statutory provisions of the Act. The Conmission did not get an investigation made
under Section 128(1) which it coul d have-done, and wi thout that, and w thout getting a
report under Section 128(5) it passed an order directing refund of the amounts
col l ected by the licensees/distribution conpanies, which in our opinion was not
perm ssi ble, since such a direction could, if at all, be given after getting a report of the

i nvestigati on agency. The Conmi ssion could have nade an investigation and got a
report fromthe investigation agency and on that basis directions could have been

gi ven. However, that was not done. In these circunstances, in our opinion, the view
taken by the Appellate Authority in the inpugned order to that extent is correct that
the individual consuners should have approached the appropriate forum under

Section 42(5) of the Act.

18. Thus while we hold that the Conmission has power to issue a general direction
to licencees that they shoul d abide by conditions of the licence issued by them and
charge only as per the tariff fixed under the Act so that the public at |arge should not
be harassed, we are of the opinion that so far as the bl anket direction given by the
Conmi ssion for refunding the entire amount wi thout naking a proper investigation

whet her the issue of suppl enentary/anmended bills was really warranted in every case

or not is unsustainable. Here the Conm ssion has gone beyond its jurisdiction. After
all the distribution/ generating conpani es have to incur expenses for
generation/distribution of power, and we cannot at the sanme time give license to the
consunmers to conmit theft of electricity or to be benefited by inproper functioning of
the neter to the disadvantage of the distribution/generating conpany. Thus, keeping

in viewthe equity of both the parties, we think it will be proper for us to direct that al

the licensees/distribution conpanies in the State of Maharashtra issue a general public
notice in two daily newspapers having wide circulation in the State, one English
newspaper and one in vernacul ar | anguage. The notice shall state that whoever feels

aggrieved by the suppl enmentary/anmended bill, he/she can approach the
i censee/distribution conpany for redressal of their grievance within a period of three
nmonths fromthe date of publication of the notice. In our view, that woul d neet the

ends of justice instead of passing a bl anket order as given by the Commi ssion for
refundi ng the noney charged by the licensees/distribution conpani es by issuing
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suppl enent ary/ anended bills. The individual consuners may nmake a grievance

before the |icensee/distribution company that they have not consuned the electricity
for which they are charged or that the neter readi ng was not proper or that they have
been excessively charged for the power which they have not actually consuned.

Therefore, we direct that all the licensees/distribution conmpanies shall issue a public
notice in two daily newspapers having wide circulation in the State of Mharashtra,

one in English | anguage and the other in vernacul ar | anguage requiring their

respective consunmers to nmake their representations for redressal of their grievances in
respect of the suppl enentary/anmended bills. The licensees/distribution conpani es shal
deci de the individual cases received by themafter giving a fair opportunity of hearing

to the consumers. The consumers who still feel not satisfied with the order passed by
the licensees/distribution conpani es can approach the appropriate forum constituted
under Section 42(5) of the Act and, if still not satisfied, with the order passed by the

appropriate forumto approach the Orbudsman under Section 42(6) of the Act.
Accordingly, we hold that while the Conm ssion had a power to i ssue genera

directions to prevent harassnent to the public at large by its licensees/distribution
conpani es, but a blanket direction to refund the amounts collected by the

I i censees/ di stribution conpani es which has been given by the Comm ssion was not
war r ant ed,

19. Al though, the Appellate Authority has set aside the order passed by the

Comm ssi on _and i ssued a direction that the individual consuners may approach the
appropriate orders under Sections 42(5) and (6) we are not interfering with that
direction, but we direct that before that the |icensees/distribution conpanies shall hear
the parties as directed herei nabove and deci de whet her the suppl erentary/anended
bills issued by them are proper or not.

20. In view of the above discussion, this appeal stands disposed of with no order as
to costs.




