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1. Chal l enge in this appeal is to the judgnent rendered by a
| earned Single Judge of the Karnataka H-gh Court reducing

the custodi al sentence of respondent to 3= years instead of

seven years as was inposed by the learned Second Additiona

Sessi ons Judge, Cul barga, in SC No.61/1993, after convicting

the respondent for an offence puni shabl e under Section 376 of

the I ndian Penal Code, 1860 (in short the 'IPC). 'The victim
(PW) was aged | ess than 12 years when she was sexually

ravi shed by the respondent on 31.1.1993 at about 12.30 p.m

2. On the basis of First Information Report (in short the
"FIR) lodged at the police station |aw was set into notion. On
conpl etion of investigation, charge-sheet was filed and
accused faced trial and he pleaded innocence. Prosecution

pl aced reliance on the evidence of victimand the nedica

evi dence. The trial court convicted the accused under Section
376 I PC. An appeal was preferred before the Hgh Court. ~ The
sanme was di sposed of by the H gh Court nmintaining the

convi ction but sentence was reduced to 3= years, since the

H gh Court felt that in view of certain special reasons the
custodi al sentence was to be reduced to 3= years.

3. I n support of the appeal | earned counsel for the State
submitted that in a heinous crine |like rape the H gh Court

was not justified in reducing the sentence by referring to
certain circunstances which are not only irrelevant but al so
cannot constitute special reasons warranting reduction in
sentence. Since the accused was not represented in this

appeal in spite of service of notice, M. Ashok Bhan, appeared
as Am cus Curiae at our request.

4. According to | earned Ami cus Curiae, though the offence

of rape is a heinous crime but while sentencing an accused

the sane should be tenpered with mercy. Though such a plea

was not taken before the trial court, H gh Court indicated

sone reasons which may not be sufficient to justify the

reducti on per se, yet as it exercised judicial discretion, there is
no need for interference. It has to be noted that the victimwas
less then 12 years of age at the tinme of occurrence. |In fact

both the trial court and Hi gh Court have noted that she was
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aged about 10 years. Stringent punishment is provided for
where the victimis less than 12 years of age in terns of
Section 376 (2) (f) IPC

5. The m ni mum puni shrent is 10 years but the proviso
provi des that for "adequate and special reasons” nentioned in
the judgnent a sentence of |ess then 10 years can be inposed.
Unfortunately this aspect appears to have been | ost sight of by
both the trial court and the H gh Court and the State has al so
not questioned the inadequacy of sentence on that ground.

The High Court has noted as follows to reduce the sentence:

"The | earned counsel for the appellant
contended that the accused is a young boy of
18 years and he is illiterate and rustic.

Though he is not actually aged 18 years,

he coul.d not take the plea of his age on
account of illiteracy and thus he has |ost the
chance of' taking the benefit of reformatory
Legi sl ation or seeking a remand to Borsta
School etc., For the illiteracy and ignorance of
the accused, it should not be taken as a
ground for not taking the defence in the tria
and this is a circunstance to award reduced
sentence. Accused has already served in-jai

for 2 years 11 nonths.

In view of the fact that the accused is a

young boy of 18 years bel ongi ng to Vaddara
Conmmunity and Illiterate, | think it just and
proper to reduce the sentence from seven years
Rl to three and half years R 1. Appeal is partly
al | owed. "

6. It needs no enphasis that the physical scar may heal up
but the nental scar will always renmain. Wien a wonman is

ravi shed, what is inflicted is not nerely physical injury but the
deep sense of some deat hl ess shame. ‘An-accused cannot cling

to a fossil formula and insist on corroborative evidence, even if
taken as a whole, the case spoken to by the victimstrikes a
judicial mnd as probable. Judicial response to human-rights
cannot be blunted by | egal jugglery.

7. It is to be noted that in sub-section(2) of Section 376
|.P.C. nore stringent punishment can be awarded taking into
account the special features indicated in the said sub-section
The present case is covered by Section 376(2)(f) IPC i.e. when
rape is conmtted on a woman when she is under 12 years of

age. Adnittedly, in the case at hand the victimwas 10 years of
age at the time of comm ssion of offence.

8. The neasure of punishrment in a case of rape cannot
depend upon the social status of the victimor the accused. It
nmust depend upon the conduct of the accused, the state and

age of the sexually assaulted female and the gravity of the
crimnal act. Crines of violence upon wonen need to be
severely dealt with. The soci o-economc status, religion, race,
caste or creed of the accused or the victimare irrel evant
considerations in sentencing policy. Protection of society and
deterring the crimnal is the avowed object of |law and that is
required to be achieved by inposing an appropriate sentence.
The sentencing Courts are expected to consider all rel evant
facts and circunmstances bearing on the question of sentence




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of

and proceed to i npose a sentence comrensurate with the

gravity of the offence. Courts nmust hear the loud cry for justice
by the society in cases of the heinous crine of rape on

i nnocent hel pless girls of tender years, as in this case, and
respond by inposition of proper sentence. Public abhorrence

of the crinme needs reflection through inposition of appropriate
sentence by the Court. There are no extenuating or mtigating
ci rcunst ances avail able on the record which may justify

i mposition of any sentence |less than the prescribed ninimum

on the respondent. To show nercy in the case of such a

hei nous crime would be a travesty of justice and the plea for

| eniency is wholly m spl aced.

9. The | egislative mandate to i npose a sentence, for the
of fence of rape on a girl under 12 years of age, for a term
whi ch shall not be | ess than 10 years, but which may extend
tolife and also to finereflects the intent of stringency in
sentence. The proviso-to Section 376(2) |IPC, of course, |ays
down that 'the court nmay, for adequate and special reasons to
be mentioned in the judgnment, inpose sentence of

i mpri sonnent of either description for a termof |less than 10
years. Thus, the nornal sentence in a case where rape is
conmitted on a child below 12 years of age, is not |less than 10
years’ RI, though in exceptional cases "for special and
adequat e reasons" sentence of |ess than 10 years’ Rl can al so
be awarded. It is a fundamental rule of construction that a
provi so nust be considered with relation to the principa
matter to which it stands as a proviso particularly in such Iike
penal provisions. The courts are-obliged to respect the

| egi sl ative mandate in the matter of awarding of sentence in al
such cases. Recourse to the proviso can be had only for
"speci al and adequate reasons" and not in a casual nanner

Wet her there exist any "special and adequate reasons" woul d
depend upon a variety of factors and the peculiar facts and

ci rcunmst ances of each case. No hard and fast rule can be laid
down in that behalf of universal application

10. These aspects were highlighted in Dinesh Alias Buddha
v. State of Rajasthan [2006 (3) SCC 771].

11. The | aw regul ates social interests, arbitrates conflicting
clains and demands. Security of persons and property of the
people is an essential function of the State. It could be

achi eved through instrumentality of crinminal |aw.

Undoubtedly, there is a cross cultural conflict where Iiving | aw
must find answer to the new chall enges and the courts are
required to mould the sentencing systemto neet the

chal | enges. The contagi on of | awl essness woul d underm ne

social order and lay it in ruins. Protection of society and
stanping out crimnal proclivity nmust be the object of | aw

whi ch nust be achi eved by inposing appropriate sentence.
Therefore, law as a corner-stone of the edifice of "order" should
nmeet the chall enges confronting the society. Friedman.in his
"Law i n Changi ng Society" stated that, "State of crimnal |aw
continues to be - as it should be - a decisive reflection of socia
consci ousness of society". Therefore, in operating the

sentenci ng system |aw shoul d adopt the corrective machinery

or the deterrence based on factual matrix. By deft nodul ation
sentenci ng process be stern where it should be, and tenpered

with mercy where it warrants to be. The facts and given
circunstances in each case, the nature of the crinme, the

manner in which it was planned and committed, the notive for

comm ssion of the crinme, the conduct of the accused, the

nature of weapons used and all other attending circunstances

are relevant facts which would enter into the area of
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consi derati on.

12. Theref ore, undue synpathy to inpose inadequate

sentence would do nore harmto the justice systemto

underm ne the public confidence in the efficacy of |aw and

soci ety could not |ong endure under such serious threats. It is,
therefore, the duty of every court to award proper sentence
having regard to the nature of the offence and the manner in
which it was executed or comritted etc. This position was
illuminatingly stated by this Court in Sevaka Perumal etc. v.
State of Tam | Nadu (1991 (3) SCC 471).

13. The crim nal | aw adheres in general to the principle of
proportionality in prescribing liability according to the

cul pability of each kind of crimnal conduct. It ordinarily
al l ows sone significant discretion to the Judge in arriving at a
sentence in each case, presumably to permt sentences that
reflect nore subtle considerations of culpability that are raised
by the special facts of each case. Judges in essence affirmthat
puni shnment ought always to fit the crime; yet in practice
sentences are determ ned | argely by other considerations.
Sonetimes-it is the correctional needs of the perpetrator that
are offered to justify a sentence. Sonetines the desirability of
keepi ng hi mout of circul ation, and someti nes even the tragic
results of his crine. Inevitably these considerations cause a
departure fromjust desert as the basis of punishment and
create cases of apparent injustice that are serious and

wi despr ead.

14. Proportion between crime and puni shment is a goa
respected in principle, and in spite of errant notions, it
remains a strong influence in the determ nation of sentences.
The practice of punishing all serious crinmes w th equa

severity is now unknown in civilized societies, but such a

radi cal departure fromthe principle of proportionality has

di sappeared fromthe law only in recent tines. Even now for a
single grave infraction drastic sentences are inposed.

Anything | ess than a penalty of greatest severity for any
serious crinme is thought then to be a neasure of toleration

that is unwarranted and unwi se. But in fact, quite apart from

t hose consi derations that make punishnent unjustifiable

when it is out of proportion to the crine, uniformy

di sproportionate puni shnent has some very undesirable

practical consequences.

15. After giving due consideration to the facts and

ci rcunst ances of each case, for deciding just and appropriate
sentence to be awarded for an offence, the aggravating and
mtigating factors and circunstances in which a crinme has

been committed are to be delicately bal anced on the basis of
really relevant circunstances in a dispassionate nmanner. by

the Court. Such act of balancing is indeed a difficult task. It
has been very aptly indicated in Dennis Councle MCGDaut ha

v. State of Callifornia (402 US 183: 28 L.D. 2d 711) that no
formula of a fool proof nature is possible that woul d provide a
reasonable criterion in determ ning a just and appropriate

puni shment in the infinite variety of circunstances that may
affect the gravity of the crine. In the absence of any fool proof
formul a which may provide any basis for reasonable criteria to
correctly assess various circunstances germane to the

consi deration of gravity of crine, the discretionary judgnment in
the facts of each case, is the only way in which such judgnent
may be equitably distinguished.

16. These aspects were highlighted in Shail esh Jasvant bha
and Anr. v. State of Gujarat and Ors. [2006 (2) SCC 359].

17. Consi dering the | egal position and in the absence of any
reason which coul d have been treated as "special and
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adequat e reason" reduction of sentence as done by the High
Court is clearly unsustainable. The trial court should have
i mposed sentence of 10 years in terms of Section 376 (2) (f)
| PC. But State has not questioned the sentence as inposed,
the sentence as inmposed by the trial court is restored. The
Hi gh Court’s order reducing the sentence is set aside.

18. The appeal is allowed.




