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CASE NO. :
Appeal (civil) 4480 of 2007

PETI TI ONER
Val sal a Kumari Devi M

RESPONDENT:
Director, Hi gher Secondary Education & O's

DATE OF JUDGVENT: 25/09/2007

BENCH

Tarun Chatterjee & P. Sathasi vam

JUDGVENT:

JUDGVENT

Cl VIL APPEAL NO. 4480 OF 2007

(Arising out of SLP (C) No. 19296 OF 2004)

P. Sat hasi vam J.

1) Leave granted.

2) Val sal a Kurmari Devi M, Hi gh School Assistant, B.A R
H gh School, Bovi kanan, Muliyar Post, Kasargode District,
Keral a, who | ost her case before the H gh Court of Kerala
has fil ed the above appeal

3) The brief facts, in nutshell, are as follows:
According to the appellant, she was originally working
as Hi gh School Assistant (hereinafter referred to as 'HSA')
(Social Studies) in the B.A R Hi gher Secondary School
Bovi kanan. She was appoi nted as HSA (Social Studies) with
effect from 13.07.1990 whi ch was duly approved by the
Manager, B. A R H gh School, Bovi kanan (respondent No. 4
herein). Respondent No.5 herein, nanely, MK
Aravi ndakshan Nanbi ar, entered into service as HSA (Socia
St udi es) (Kannada Medium) with effect from 20.06. 1991
He is junior to the appellant in the category of HSA

The appel | ant passed M A. (History) in second class
fromthe University of Mysore. MA. (H story) degree of the
Mysore University has been recogni zed as equivalent to the
M A (H story) degree of University of Calicut. ~A certificate
to that effect has al so been issued by the Registrar
University of Calicut certifying that M A (Hi story) Degree of
the Mysore University is recognized as equivalent to M A
(Hi story) Degree of the University of Calicut. She has been
awar ded B. A. degree by the University of Calicut having
been duly certified to have passed i n Econonics nain and
Political Science, Indian History as subsidiaries in the year
1980. She has al so been awarded the degree of Bachel or of
Education (B.Ed) in English and H story subjects by the
Kar nat aka University in recognition of the fulfillnment of the
requirenents for the said degree and according to her, she
passed the examination in April, 1981 in First Cass. B.Ed.
degree of the University of Karnataka has been recognized
as equivalent to the B.Ed. degree of the University of Calicut
and a certificate to that effect has been issued to the
appel l ant by the Registrar of the University of Calicut. She
has al so passed the Master of Arts (English) degree
exam nation held in Decenmber, 2002 fromthe Annamal a
University and she was placed in Second Class. She has
al so passed the State Eligibility Test (SET) in History
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subj ect in June, 2000 and the Conmm ssioner of Entrance
Exam nations has certified that the appellant has passed
the SET prescribed as one of the qualifications for

appoi nt nent as Hi gher Secondary School Teacher, in short
HSST.
4) The Government issued Notification prescribing the

nmet hod of appointrment for the post of Hi gher Secondary
School Teachers. The minimum qualification prescribed in
the Government Order for HSSTs is Second Cl ass Master’s
Degree in the concerned subject, with B.Ed., for the tine
being till Rules are framed for regul ar appointnent. The
selection will be subject to seniority and suitability. The
appel | ant havi ng secured second class Master’s degree in

Hi story and B. Ed. degree in English and History is eligible
and qualified for appointment as HSST (Hi story) in
Humani ti es Group-Hi story, Geography, Econonics,

Hi ndi / Mal ayal am as per the G O dated 27.06.1990.

5) A vacancy of HSST (History) arose in the B.AR
Hi gher Secondary School, Bovi kanan during the academc

year 2000-01. The appellant and the 5th respondent applied
for appointnent by pronption to the above said post. As

per G O dated 13.05.1998, 25% of vacancies in the post of
HSST in the Governnent H gher Secondary School s and

Ai ded Hi gher Secondary Schools will be reserved for

appoi ntnent from qualified H gh School Assistants and
Primary School Teachers. It provides that the teachers
appoi nted from General Education Subordinate Service wll

be treated as appointnent by pronmption and they will be
full-time teachers irrespective of the periods to be taught.
However, the remmining 75% vacanci es earnmarked for direct
recruitnment in the A ded Hi gher Secondary Schools w |l be
done by the Managenment by a Staff Sel ection Conmittee.
According to the appellant, in the case of -appointnent by
promoti on of the teachers fromthe General Education

Subordi nate Service as HSST, the Staff Sel ection Conmittee
does not have any role and the sane shall be nade based

on seniority of HSAs who possess the prescribed
qualification for appoi ntnent as HSST.

6) It is the grievance of the appellant that the 4th
respondent \ 026 the Manager, overlooking the seniority and
eligibility of the appellant, appointed 5th respondent as
HSST (Humanities). Challenging the sanme, the appellant
filed OP. No. 22902 of 2000 before the H gh Court of Kerala
whi ch was di sposed of by order dated 10.8.2000 directing
the Director, H gher Secondary Education

Thi ruvant hapuram Keral a (respondent No.1 herein), to

consi der and pass order on the representati on nade by the
appel lant within a period of two nonths. Pursuant to the
said direction, she was called upon to appear for. an
interview fixed for 30.03.2001. The appel |l ant appeared for
the interview and produced all the original certificates to
prove her qualifications and eligibility. However, she was
infornmed by letter dated 05.04.2001 of the Manager, B.A R

H gh School, Bovi kanan (respondent No.4) that she was not

sel ected for the post of HSST (History). Aggrieved by her
non-sel ection for pronotion as HSST, the appellant filed

O P. No. 13710 of 2001 which was di sposed of by order

dated 26.02.2003 directing the Director, B.A R High

School , Bovi kanan, to consider the grievance of the
appel l ant after affording her an opportunity of being heard.
Pursuant to the said direction, the appellant submtted a
fresh representation and finally the earlier order was once
again reiterated uphol ding the appointnent of the 5th
respondent. The said order was chal |l enged by the appel | ant
by filing WP. (C No. 21069 of 2003. The said wit petition
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was finally heard along with WP. (C) No. 15674 of 2004
filed by the 5th respondent seeking for approval of his
appoi nt nent and paynment of salary. The above said wit
petitions were jointly heard and WP. (C) No. 21069 of 2003
was di sm ssed by judgnent dated 22.6.2004 and Wit

Petition (C No. 15674 of 2004 was di sposed of by directing
the concerned respondents to approve the appoi nt nent of

5th respondent and to disburse his salary within two

nonths fromthe date of production of a copy of the
judgrment. Being aggrieved by the above judgnent, the
appel l ant preferred an appeal before the Division Bench of
the Hi gh Court of Kerala in WA. No. 1265 of 2004 on
various grounds. By the inpugned order dated 12.07.2004,
the Division Bench after finding that the selection shall be
made based on seniority and suitability upheld the decision
of the Selection Comittee selecting the 5th respondent
confirmed the order of the |earned single Judge and

dism ssed the wit appeal filed by the appellant.
Questioning these orders, the present appeal has been
preferred before this Court.

7) We heard M. Rony Chacko, |earned counsel
appearing for the appellant and M. A Raghunath, M. G
Prakash and M. MP. Vinod, | earned counsel appearing for
the respondents.

8) The follow ng questions arise for consideration in
this appeal
(i) Whet her the selection of 5th respondent for the post

of Hi gher Secondary School Teacher was nade ignoring

the criteria of seniority and suitability envisaged under

G O (M5) No. 138/90/G Edn. dated 27.06.1990?

(ii) Whet her proficiency in Kannada a criteria for

appoi ntnent by pronotion for the post of Hi gher

Secondary School Teacher in the absence of -any such
stipulation in the Governnent Order dated 27.6.1990

nore so when the medi um of instruction in H gher

Secondary School s is English?

(iii) Whet her the Staff Selection Commttee was

conpetent to nmake selection for appointnent by

pronmoti on to General Education Subordinate

Servi ce when the power conferred on Staff Selection
Conmittee is restricted to selection by direct

recruitment al one?

(iv) Whet her the expression "suitability" envisaged
under G O dated 27.06.1990 neans suitability in

relation to qualification and requisite experience or
conparative assessnment of suitability?

(v) VWet her the Staff Selection Committee was justified
in acting on the dictates of the Parent Teacher

Associ ation of the School rather than the criteria

provi ded under the G O dated 27.6.19907?

(vi) Whet her the High Court was justified in uphol ding
the selection of 5th respondent in view of the

adnmtted fact that the appellant was senior to him

as Hi gh School Assistant?

In view of the fact that all the issues referred to above are
i nterconnected, they are being considered and di sposed of
by the follow ng judgment:

8) The subject relates to the appointnment/sel ection for
the post of Hi gher Secondary School Teacher in History.

Bef ore considering the nerits of the claimmade by the
appel l ant as well as by the 5th respondent, it is desirable to
refer to the rel evant Governnent Orders issued by the
Governnent of Kerala. In GO (MS) No. 138/90/G Edn

dated 27.06. 1990, the General Education (HSE)

Department issued a Notification prescribing certain
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conditions for appointnent of teachers for Plus Two Hi gher

Secondary Course. The relevant clauses of the Governnent

O der are as follows:

AN 005N 005N 005, . .o

2\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005.
3\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005.
4. The issues relating to the inplenentation of the

Pl us Two Hi gher Secondary Course were examned in

detail and discussions were held with representatives

of all concerned. After careful consideration of al

aspects of the matter Governnent have decided to

i ntroduce the Plus Two Course in selected schools in

1990-91. CGovernnent are pleased to issue the

following further instructions in the matter: -

(1)\ 005\ 005\ 005\ 005\ 005V005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005
(ii)\005\ 005\ 005\ 005,005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005.
(1ii)\005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005.

(1v)\ 005\ 005\ 005\ 005\ 005\ 005\ 005\.005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005.

(v) The nedium of instruction will be English.

(vi )\ 005\'005\ 005\-005\ 005\ 005005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005
(vii)\ 005\ 005\005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005.
(viii)\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005
(1 x)\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005
(x)\ 005\ 005\ 005\ 005005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005
(xi )\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005
(xi i)\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005.
Teachers: - The minimum qualifications for the higher

secondary school s teachers will be a second class Master’s

Degree in the concerned subject, with B.Ed. for the tine

being till Rules are framed for regular appointnent. The

teachers will be initially appointed on the basis of these

qualifications. The selection will be subject to seniority and

suitability. |If sufficient nunber of qualified hands are not

avai | abl e for appointnment as teachers, candi dates may be

recruited through the Enpl oynent Exchange.

5\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005.

6\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005.

7\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005

8\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005. . "

The rel evant clauses of G O (M) No. 162/98/ G Edn.  dat ed
13.5.1998 issued by the General Education (T) Departnent
read as under:

"1\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005.

2. The posts of Hi gher Secondary School teachers in
CGover nent Hi gher Secondary School s and Ai ded Hi gher

Secondary Schools will be filled up as follows:

i. 25% vacancies will be reserved for appointment from
qualified H gh School Assistants and Primary Schoo
Teachers.

ii. The remaining 75% of posts in Governnent Schools wl |

be filled up by direct recruitnment through the Public Service

Conmmi ssi on\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\.005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005
\ 005\ 005\ 005

\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005
\ 005\ 005\ 005\ 005\ 005\ 005

iii. Appointnents to the 75% vacanci es earmarked for direct

recruitment in the Aided H gher Secondary Schools will be

done by the nanagement. |If qualified teachers are not

avai |l abl e for appointment as mentioned in item (i) above,

the managenment will fill up such vacancies al so by direct

recruitment. Selection of candidates for direct recruitment

in Al ded Hi gher Secondary Schools will be done by a Staff

Sel ection Committee consisting of the Manager or his

representative, the Principal of the School and a
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Government nomi nee fromthe panel of officers consisting of
Deputy Director, Education, D.E.O of the area and DI ET
Principal of the District. The nanagenment can select a

noni nee from anong the above officers. The above officers

are permitted to attend the Staff Selection Conmittee

nmeeting wthout further sanction.

3\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005"
9) In view of the above Governnment Orders, |et us consider
the claimof the appellant, the 5th respondent as well as the
deci si on taken by the Selection Comrittee and the orders
passed by the Hi gh Court. As stated earlier, since the
appel | ant was appointed as HSA w.e.f. 13.07.1990 and the 5th
respondent only from 20.6.1991, he is junior to the appell ant
in the category of HSA. The particulars furnished clearly show
that the appell ant possesses the requisite qualification for
bei ng considered for the post of HSST. G O dated 27.6.1990
prescribes the m nimum qualification for the H gher

Secondary School Teachers as second cl ass Master’s Degree in
the concerned subject with B. Ed. We have al ready extracted
rel evant ‘clauses fromthe G O which make it clear that
medi um of -instruction will be English. As rightly pointed out
by | earned counsel appearing for the appellant, the appell ant
havi ng secured second cl ass Master’s degree in Hi story and

B. Ed. Degree in English and H story is fully qualified and
eligible for appointnent as HSST (Hi story) in Humanities

G oup.

9) The Governnment Order dated 13.5.1998 nakes it clear
that 25% of vacancies in the post of HSST in the CGovernnent

H gher Secondary School s and Ai ded Hi gher Secondary

Schools will be reserved for appointment from qualified H gh
School Assistants and Prinary School Teachers. It also
prescribes that the renmi ning 75% vacanci es earnarked for
direct recruitment in the Aided H gher Secondary Schools wl|
be done by the Managenent and the sel ection of candi dates

for direct recruitnent in A ded H gher Secondary Schools will
be done by a Staff Selection Conmttee.

10) Government Order dated 27.6.1990 nakes it clear that
the selection of teachers will be subject to seniority and
suitability and G O dated 13.5.1998 specifically prescribes
that the teachers appointed from General Education

Subordi nate Service will be treated as appoi nt nent by
promobtion. As stated earlier, the selection will be subject to
seniority and suitability and there is no dispute that the
appel lant is senior to 5th respondent. She is eligible and
qualified for appointnment by pronmotion to HSST. 1t is not the
case of the Managenent that she is unsuitable for pronotion.
11) The expression "subject to seniority and suitability"
occurring in GO dated 27.6.1990 does not nean the
conparative assessnment of suitability and it only neans the
suitability for the particular post and the suitability is related
to the prescribed qualification and requisite experience. In
vi ew of the distinction between the appointnment by pronotion
from General Education Subordinate Service and an

appoi ntnent to the 75% vacanci es ear-nmarked for direct
recruitnment, we are of the viewthat the finding arrived at by
the Director, H gher Secondary School, Thiruvananthapuram
Keral a that seniority is not the criterion for ’appointnent by
promotion to HSST' is erroneous and is not in terms of the
CGovernment Orders referred to above. Though in the order, it
is stated that the 5th respondent is nore suitable than the
appel lant, as rightly pointed out by |earned counsel appearing
for the appellant, it has not been shown or indicated the
reasons or grounds for arriving such decision that the 5th
respondent was found nore suitable than the appellant for the
post. W are also in agreement with the contention that the
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Director has nechanically accepted the decision of the

Sel ection Conmittee that the 5th respondent is nore suitable
than the appellant without reference to selection for
appoi nt nent by promotion to HSST agai nst 25% quota ear-

mar ked for qualified H gh School Assistants. W are of the
view that the Director has conmitted an illegality in upholding
the selection of the 5th respondent for appointnent to the post
of HSST. Further the 5th respondent has been preferred to the
appel l ant for the reason that his main subject in B.A is

Hi story which is totally irrelevant for pronotion to HSST from
among HSAs. In G O dated 27.6.1990 the qualification
prescribed is a second class Master’s Degree in the concerned
subject with B.Ed. It is relevant to point out that the
appel l ant and the 5th respondent have obtai ned M A Degree
fromMsore University and the 5th respondent took B.Ed with
Soci al Studies. The other reason given by the Sel ection
Conmittee for preferring 5th respondent is that he has
proficiency in English, Kannada and Ml ayal am whereas t he
appel | ant 'has proficiency in English and Mal ayal am As

rightly pointed out by |earned counsel appearing for the
appel | ant; _once the requirement of the prescribed qualification
is satisfied, the selection nust be nade on the basis of the
seniority and suitability and there is no scope for making
conpari son of qualifications or conparative assessnent of
suitability. The expression 'suitability neans that a person to
be appointed shall be legally eligible and "eligible should be
taken to nean 'fit to be chosen’

12) In such circunstances, we are of the viewthat it was

i mproper on the part of the Selection Cormmttee to make

sel ection taking into account the qualifications which are not
prescribed in the G Gs and by gi vi ng wei ghtage to such
qualifications. The Selection Conmittee has al so taken note of
the suggestion of the Parents Teachers Associ ation that

persons havi ng proficiency in Kannada shoul d be preferred

when there is no such condition in the Governnent Order

In other words, preference is to be given for proficiency in
Kannada which is not a requisite qualification. In our view,

i gnoring the appellant who has been working as HSA'in the

very same school and selecting the 5th respondent by giving

wei ght age for proficiency in Kannada which is not a condition
prescribed in the relevant CGovt. orders by the Selection

Committee can not be sustained. It is based on
ext raneous/irrel evant consi derati ons.
13) In our view, the | earned single Judge as well asthe

Di vi sion Bench of the High Court on the mis-construction of
two G Cs. dated 27.06.1990 and 13. 05.1998 prescri bing
qualifications and node of selection, comitted an error in
uphol di ng the sel ection of 5th respondent when the appell ant
being fully qualified as well as senior to 5th respondent as
HSA.

14) Under these circunstances, we allow the appeal and set
asi de the order dated 22.6.2004 passed by the | earned single
Judge of the High Court in WP.(C Nos. 21069/2003 and

15674 of 2004 as well as the order dated 12.7.2004 passed by
the Division Bench of the High Court in WA. No. 1265 of 2004
confirmng the selection of the 5th respondent as HSST.

As a result of the above conclusion, we direct the authorities
to issue appropriate order in favour of the appellant within a
peri od of four weeks fromthe date of receipt of this judgment.
No order as to costs.




