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1. Chal l enge in this appeal is to the judgnment of a |earned
Si ngl e Judge of the Andhra Pradesh Hi gh Court uphol ding the
convi ction of the appellant for offences punishabl e under
Sections 304 B and 498 A of the Indian Penal Code, 1860 (in
short the "IPC ). Sentence of seven years was inposed on each
count. By the inmpugned judgnent conviction recorded in

respect of co-accused Laxm was set aside and she was

directed to be acquitted.

2. Background facts as projected by prosecution in a
nutshell are as foll ows:

Padma @ Pi tchamma (hereinafter referred to as the
"deceased’) was married to accused No.1-Srinivasulu/ on
21.5.1989. At the tine of marriage, PW1 father of 'the
deceased gave rupees 10,000/- in cash, five tolas of gold, other
househol d articles worth Rs.3000/- and Rs.1200/- towards
clothes to accused No.1, who was enpl oyed as sub-staff of
Kar nat aka Bank, Secunderabad. Accused No.2 is the nother
of accused No.1 and she used to visit accused No.1l inthe city
and did not allow the deceased to fulfil conjugal obligations. At
the instigation of accused No.2, accused No:.1 had denanded
Rs.5,000/- more fromthe parents of the deceased to purchase
a Scooter as additional dowy. PW1, father of the deceased
paid the said anpbunt to accused No.1l. In spite of the sane,
both the accused made repeated demands for additional dowy
upon t he deceased. On one occasion, a sumof Rs.1,000/- and
on anot her occasion a sumof Rs.2,000/- was paid by PW1 to
the accused. But the accused persons did not stop ill-
treatnent and harassment towards the deceased. After sone
time, when the deceased and her parents cane to know t hat
accused No. 2 was thinking of a second marri age of accused
No. 1, immediately they went to the house of the accused but
accused No. 1l refused to take the deceased into the house.
Accused No.2 ill-treated the deceased and both the accused
asked the deceased to go back to her parents’ house. Accused
No.1l threatened to i mol ate the deceased and accused No. 2
threatened to poison the deceased and insisted that she
continues to stay in the house of her parents. Therefore, the
deceased was taking shelter in the house of her parents and
about 2 months prior to the incident, on the assurance given
by both the accused before the elders, the deceased joi ned
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accused Nos.1 and 2 to fulfil conjugal obligations. In spite of
the same, the accused continued ill-treatnent and

harassnment for nore dowy. Because of the persistent ill-
treatnent and cruelty meted out by the accused towards the
deceased, on 17.9.1992 at about 9.30 a.m the deceased set
hersel f abl aze and died with 100% burn injuries in Gandh
Hospital while undergoing treatnent.

First information report was filed, investigation was
undertaken and on conpl etion thereof charge sheet was fil ed.
Accused persons pl eaded i nnocence.

3. To establish its accusations prosecution examined 11
wi t nesses and 16 docunents were exhibited. PW. 1 and 2

were the father and nother of the deceased respectively while
PWB was a relative. PW was a brother of the deceased while
PW was the sister of the deceased. PW®6 was a caste el der

PW 10 i.s the Doctor who conducted the autopsy while PW11

was the investigating officer. On consideration of the evidence
on record, learned |l Additional Mtropolitan Sessions Judge,
Hyder abad convicted the appellant for offence punishable

under Section 304B and sentenced himto undergo

i mprisonnment for ten years and to pay a fine of Rs.10, 000/ -
with default stipulation. The acquitted co-accused A2 i.e. the
not her of the appell ant was sentenced to undergo

i mprisonnent for seven years. Though the accused person was
found guilty for of fence puni shabl e under Section 498A no
separate sentence was i nmposed. Questioning correctness of

the trial court’s judgnment, an appeal was preferred before the
Hi gh Court by both the accused: It was essentially the stand
of the appellant before the High Court that there was no
material to show any denmand of dowy and therefore neither
Section 498A nor Section 304B had any application. It was

poi nted out that the deceased stayed for-only 12 days at the
mat ri noni al home. Reference was made to several letters

which clearly establish that the deceased was unhappy not
because of any demand of dowy but because the appell ant

used to stay nost of the tinmes with the parents and the

nother in | aw was taking objection to her |ong absence from
the marital home. The High Court did not find any substance
in the stand of the appellant but found that there was no
material to show that the co-accused i.e. the nmother in-law
was guilty of the charged offences. Accordingly her conviction
was set aside and she was acquitted. However, in case of the
appel l ant the conviction was nai ntai ned and t he sentence was
reduced as afore-stated.

4. In support of the appeal, it was submitted that there|is
no evidence of any dowy denmand. On the contrary, the letters

on whi ch prosecution placed reliance indicated that the

di spute was not relating to denmand of dowy but was on

account of normal marital discord.

5. Learned counsel for the respondent on the other hand
supported the inpugned judgnent.

6. Section 304B | PC deals with dowy death which reads as
fol | ows:

"304B. Dowy Death- (1) Where the death of a

worman i s caused by any burns or bodily

injury or occurs otherw se than under nornal

ci rcunst ances within seven years of her

marriage and it is shown that soon before her

death she was subjected to cruelty or

harassment by her husband or any relative of
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her husband for, or in connection with any
denmand for dowy, such death shall be called
"dowy death" and such husband or relative
shal | be deened to have caused her death.

Expl anati on \ 026 For the purpose of this sub-
section 'dowy’ shall have same neaning as in
Section 2 of the Dowy Prohibition Act, 1961
(28 of 1961).

(2) VWoever comits dowy death shall be
puni shed with inprisonment for a term which

shall not be |ess than seven years but which
may extend to inprisonnent for life."

7. The provision-has application when death of a woman is
caused by any burns-or bodily injury or occurs otherw se than
under nor'mal circunstances within seven years of her

marriage and it is shown that soon before her death she was
subj ected to cruelty or harassnent by her husband or any

rel ati ves of her husband for, or in connection with any

demand for dowy. In order to attract application of Section
304B I PC, the essential ingredients are as follows: -

(i) The death of a woman shoul d be caused by burns
or bodily injury or otherw se than under a norna

ci rcunst ance

(ii) Such a death shoul d have occurred wi thin seven
years of her marriage.

(iii) She nust have been subjected to cruelty or
harassnment by her husband or any relative of her

husband.

(iv) Such cruelty or harassnent should be for or in
connection with demand of dowy.

(v) Such cruelty or harassnent is shown to have been

nmeted out to the woman soon before her death.

8. Section 113B of the Evidence Act is also relevant for the
case at hand. Both Section 304B | PC and Section 113B of the

Evi dence Act were inserted as noted earlier by the Dowy

Prohi biti on (Anmendnent) Act 43 of 1986 with a view to conbat

the increasing nmenace of dowy deaths. Section 113B reads as
fol l ows: -

"113B: Presunption as to dowy death- \Wen
the question is whether a person has
conmitted the dowy death of a wonman and it
is shown that soon before her death such
worman has been subj ected by such person to
cruelty or harassnent for, or in connection
wi th, any demand for dowy, the Court shal
presune that such person had caused the
dowry deat h.

Expl anati on \ 026 For the purposes of this section
"dowy death’ shall have the sane neani ng as

in Section 304-B of the Indian Penal Code (45

of 1860)."

9. The necessity for insertion of the two provisions has been
anply anal ysed by the Law Conmi ssion of India in its 21st
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Report dated 10th August, 1988 on 'Dowy Deat hs and Law
Reformi. Keeping in viewthe inpedinent in the pre-existing
law in securing evidence to prove dowy related deaths,

| egi sl ature thought it wise to insert a provision relating to
presunption of dowy death on proof of certain essentials. It
is in this background presunptive Section 113B in the

Evi dence Act has been inserted. As per the definition of
"dowy death’ in Section 304B | PC and the wording in the
presunptive Section 113B of the Evidence Act, one of the
essential ingredients, anongst others, in both the provisions
is that the concerned woman nust have been "soon before her
deat h" subjected to cruelty or harassment "for or in
connection with the demand of dowy". Presunption under
Section 113B is a presunption of law. On proof of the
essentials nentioned therein, it beconmes obligatory on the
Court to raise a presunption that the accused caused the
dowy death. The presunption shall be raised only on proof of
the follow ng essentials:

(1) The question before the Court nust be
whet her the accused has comritted the

dowy death of a wonman. (This nmeans that

the presunption can be raised only if the
accused is being tri'ed for the offence under
Section 304B | PC).

(2) The wonman was subjected to cruelty or
harassnment by her husband or his relatives.
(3) Such cruel ty or harassnent was for, or
in connection with any demand for dowy.

(4) Such cruelty or harassnent was soon

bef ore her death.

10. A conjoint reading of Section 113B of the Evidence Act
and Section 304B | PC shows that there nmust be material to
show t hat soon before her death the victimwas subjected to
cruelty or harassnment. Prosecution has to rule out the
possibility of a natural or accidental death so as to bring it
within the purview of the 'death occurring otherwise than in
normal circunmstances’. The expression 'soon before’ is very
rel evant where Section 113B of the Evidence Act and Section
304B | PC are pressed into service. Prosecution is obligedto
show t hat soon before the occurrence there was cruelty or
harassnment and only in that case presunption operates.
Evidence in that regard has to be | ed by prosecution. ’'Soon
before’ is a relative termand it woul d depend upon

ci rcunst ances of each case and no strait-jacket fornula can
be | aid down as to what would constitute a period soon before
the occurrence. It would be hazardous to indicate any fixed
period, and that brings in the inportance of a proximty test
both for the proof of an offence of dowy death as well as for
rai sing a presunption under Section 113B of the Evidence

Act. The expression 'soon before her death’ used in the
substantive Section 304B | PC and Section 113B of the

Evi dence Act is present with the idea of proximty test. No
definite period has been indicated and the expression ’'soon
before’ is not defined. A reference to expression 'soon after’
used in Section 114 (illustration (a)) of the Evidence Act is
relevant. It lays down that a Court may presune that a man
who is in the possession of goods soon after the theft, is either
the thief or has received the goods knowi ng themto be stol en
unl ess he can account for his possession. The deternination
of the period which can come within the term’soon before’ is
left to be determ ned by the Courts, depending upon facts and
circunst ances of each case. Suffice, however, to indicate that
the expression 'soon before’ would normally inply that the
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i nterval should not be nmuch between the concerned cruelty or
harassnment and the death in question. There nust be

exi stence of a proxinate and live-link between the effect of
cruelty based on dowy denmand and the concerned death. |If

al l eged incident of cruelty is renpote in time and has becomne
stal e enough not to disturb mental equilibriumof the wonan

concerned, it would be of no consequence.

11. Section 498A reads as foll ows:

"498A: Husband or rel ative of husband of a
worman subj ecting her to cruelty- Woever,
bei ng the husband or the relative of the
husband of a wonan, subjects such wonan

to cruelty shall be punished with

i mprisonnent for a termwhich may extend to
three years and shall also be liable to fine.

Expl anati on \ 026 For the purpose of this section
"cruelty’ neans \026

(a) any wilful conduct which is of such a
nature as is likely to drive the woman to
conmmit suicide or to cause grave injury or
danger to life, linb or health (whether nenta
or physical) of the wonan; or

(b) har assment ‘of the woman where such
harassment is with a viewto coercing her or
any person related to her to meet any

unl awf ul demand for any property or val uable
security or is on account of failure by her or
any person related to her to nmeet such

demand. "

12. Consequences of cruelty which are likely to/drive a
worman to conmit suicide or to cause grave injury or danger to
life, linb or health, whether nental or physical of the woman

is required to be established in order to bring honme the
application of Section 498A IPC. Cruelty has been defined in
the Explanation for the purpose of Section 498A. Substantive
Section 498A | PC and presunptive Section 113B of the

Evi dence Act have been inserted in the respective statutes by
Crimnal Law (Second Anendnent) Act, 1983. It isto be noted
that Sections 304B and 498A, | PC cannot be held to be
mutual Iy inclusive. These provisions deal with two distinct

offences. It is true that cruelty is a commpn essential to both
the Sections and that has to be proved. The Explanation'to
Section 498A gives the nmeaning of 'cruelty’ . 1In Section 304B

there is no such expl anation about the meaning of "cruelty’.
But having regard to common background to these offences it
has to be taken that the meaning of ’'cruelty’ or 'harassment’ /is
the sanme as prescribed in the Explanation to Section 498A
under which ’cruelty’ by itself anpbunts to an offence. Under
Section 304B it is 'dowy death’ that is punishable and such
deat h shoul d have occurred within seven years of marriage.

No such period is nmentioned in Section 498A. A person
charged and acquitted under Section 304B can be convi cted
under Section 498A w thout that charge being there, if such a
case is made out. |If the case is established, there can be a
convi ction under both the sections. (See Akula Ravinder and
others v. The State of Andhra Pradesh (AR 1991 SC 1142).
Section 498A | PC and Section 113B of the Evidence Act

include in their anplitude past events of cruelty. Period of
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operation of Section 113B of the Evidence Act is seven years,
presunption ari ses when a wonan conmitted suicide within a
peri od of seven years fromthe date of narriage.

13. Section 2 of the Dowy Prohibition Act, 1961 (in short
"Dowry Act’) defines "dowy" as under: -

Section 2. Definition of "dowy’ \026 In this Act,
"dowry’ neans any property or val uable

security given or agreed to be given either
directly or indirectly \026

(a) by one party to a marriage to the
other party to the marriage; or

(b) by the parents of either party to a
marriage or by any other person, to

either party to the narriage or to any

ot her per'son,

at or before or any time after the narriage in
connection with the marriage of the said
parties, but does not include dower or nehr

in the case of personsto whomthe Mislim
personal |aw (Shariat) appli es.

Expl anation |- For the renmoval of doubts, it is
hereby decl ared that any presents nade at

the time of a marriage to either party to the
marriage in the form of cash, ornanents,
clothes or other articles, shall not be deened
to be dowy within the nmeaning of this

section, unless they are made as

consi deration for the marri age of the said
parties.

Expl anation I1- The expression ’valuable
security’ has the same nmeaning in Section 30
of the Indian Penal Code (45 of 1860)."

14. The prosecution version prinmarily rests on three
documents i.e. exhibits 2, 3 and 4 dated 3.1.1990, 20.6.1991
and 25.10. 1990 respectively. A careful reading of these
docunents which were letters by the deceased show'there was

in fact no allegations of any demand of dowy made by the
accused. Exhibit 3 i.e. the letter dated 20.6.1991 is very
significant. Gievance in the said |letter was not to any denmand
of dowy. In fact the deceased had clearly witten that she was
forced to marry with the accused agai nst her w sh and t hat
created a |l ot of problenms for her. The underlying essence of
the letter is that the deceased was not willing to get nmarried
and wanted to continue her studies and she was narried

agai nst her wi sh. There is one significant statement in the
letter, which is to the effect that the deceased did not want to
go to her parental home for Ganganma festival as her

husband was taking due care of her. In exhibit 4 i.e. letter
dated letter dated 25.10.1990 she has clearly stated that she
was all right and was happy in her in |laws place and her in

| aws were taking good care of her and she on the other hand
stated that sonehow or other she does not want to live in the
marital home. In Exhibit 2 i.e. letter dated 3.1.1990 al so she
had stated that she was happy. In fact she wote to her father
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that he should take good care of her nother.

15. Learned counsel for the State referred to a particul ar
sentence which speaks as to the effect that Raj anma was
scolding her. It is to be noted that Raj amm was appellant’s
grand nother, she is not an accused. It is also not indicated
inthe letter that she was scolding her for any dowy. It is to
be noted that the reference to the grand nother being

unhappy is relatable to the deceased’ s |ong absence fromthe
matri monial home. In fact there is no allegation of any
harassment due to dowy. \Wat the trial court and the High
Court appears to have done is to pick up one line from one

pl ace and anot her from anot her place and conclude that there
was demand of dowy. Reading of the letters in the entirety
show that there was, infact, no nmention of any demand for
dowy. Therefore the conviction in terns of Section 498A and
Section 304B cannot be maintai ned. The judgnent of the High
Court is accordingly set aside and the appellant is acquitted of
the charges. Bail bond executed for the rel ease of appellant on
bai |l pursuant to the order dated 8.1.2002 shall stand

di schar ged.

16. The appeal isallowed.




