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CASE NO. :
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PETI TI ONER
M P. State Coop. Bank Ltd., Bhopa
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Nanuram Yadav & O's

DATE OF JUDGVENT: 25/09/2007

BENCH
Tarun Chatterjee & P. Sathasi vam

JUDGVENT:
JUDGVENT

ClVIL APPEAL NO. 4481 OF 2007

(Arising out of SLP (C) No. 12236 OF 2006)
W TH

ClVIL APPEAL NO. 4483 OF 2007

(Arising out of SLP (C) NO. 19499 OF 2006)
AND

ClVIL APPEAL NO. 4482 COF 2007

(Arising out of SLP ((C) NO 3979 OF 2007)

P. Sat hasi vam J.
1) Leave granted in all the special leave petitions.

2) How publ i c appointnents to be made,” whet her ' Lokayukt
constituted under the MP. Lokayukt Evam Up- Lokayukt
Adhi ni yam 1981 has jurisdictionto go into the appointnent
of enpl oyees of the MP. State Cooperative Bank and whet her
60 clerks-cumtypists appointed by the said Bank were in
accordance with the service rules are the questions to be
deci ded in these appeal s?

3) The Madhya Pradesh State Cooperative Bank Ltd.,
through its Managi ng Director chall enges the order dated
19. 04. 2006 passed by the Division Bench of H-gh Court of
Madhya Pradesh at Jabal pur in Wit Petition No. 1421 of

2005, by way of Special Leave Petition No. 12236 of 2006
before this Court. Questioning the very same order, sonme of
the wit petitioners, nunbering 26, who earlier approached the
Hi gh Court, filed Special Leave Petition No. 19499 of 2006
before this Court. The other wit petitioners, nunbering 27,
who al so agitated the matter before the H gh Court
guestioning certain directions filed another special |eave
petition No. 3979 of 2007 before this Court. Inasmuch as the
i ssues raised and challenge in all these petitions relate to the
very same order of the High Court and are interconnected,
they are being disposed of by the foll owi ng cormon judgnent.
4) The brief facts, in nutshell, are as foll ows:

On 24.06.1994, the Managing Director of the MP. State
Cooperative Bank Ltd., (hereinafter referred to as 'the Bank’)
requested the Cooperative Conmi ssioner and Registrar of the
Cooperative Societies, MP., Bhopal for appointment of 60 ad-
hoc clerks-cumtypists in the Bank. By letter dated

29. 06. 1994, conditional sanction was granted for appoi ntnent
of 40 clerks-cumtypists on ad-hoc basis for 6 nonths
mentioning that in the neantime the Bank has to take steps

to fill up the vacant posts by issuing advertisement and
conply the Rul es keeping in view the reservation under the
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Government Rules. Again, by letter dated 25.10.1994, the
Managi ng Director of the Bank requested for sanctioning the
appoi ntnent of another 20 clerks-cumtypists on ad-hoc

basis. By letter dated 11.11.1994, the Cooperative
Conmi ssi oner and Regi strar sanctioned the appoi nt nent of

anot her 20 cl erks-cumtypists on ad-hoc basis for 6 nonths

on the condition as nmentioned in the earlier letter dated

29. 06. 1994.

5) Pursuant to the aforesaid sanction letters, on
31.01.1995, the Bank appointed 60 clerks-cumtypists on ad-
hoc basis for a period of six nmonths. After appointnent, two
enpl oyees left the services of the Bank

6) After expiry of six nonths, as envisaged under Rule 22(a)
of the Staff Service Rules, 1976, all the appointed persons
(wit petitioners before the Hi gh Court) were required to
appear in the witten examnation so that they could be

appoi nted for a period of one year as probationers. Al of them
took the witten examnation and becane successful. Those
persons were required by the Bank to appear for an interview
on 21.07.1995 before the Selection Committee. The Sel ection
Conmittee, after satisfying itself, recomended their nanes
for appointnment on regular basis. Al the appointed persons
were asked by the Bank to furnish service-cumsecurity Bond
for a period of three years with a deposit of Rs.5,000/- as
security in the formof FDRs. All the appointees conplied with
the said condition. Mhile they are discharging their duties,
taking into consideration of their perfornmance etc., the

appoi nting authority, under Rule 14(b), confirned their
services on the post of clerks-cumtypists on 30.10.1996.

When the matter stood thus, according to the wit petitioners,
all of a sudden, without any notice or assigning any reason
the Managi ng Director of the Bank issued termnatiaon order
under Rule 61 of the Rules on 27.10.1997. ~Aggrieved by those
orders, the affected persons approached the High Court. It is
al so the claimof the affected persons that after getting the
order of termnation they came to know that the term nation
order was issued by the Bank on the basis of the direction

dat ed 01.08. 1997 i ssued by the Conmi ssioner Cooperatives-

cum Registrar to the Managi ng Director of the Bank on'the
foundation that the Lokayukt had found 58 cl erks-cumtypists
had been illegally appointed on the post, hence it was
imperative to termnate their services taking aid of Rule 61 of
the Staff Service Rules.

7) The Division Bench of the Hi gh Court, by inpugned
order, while allowing the wit petition, cane tothe follow ng
concl usi on: -

"i. The Rule 61 of the Staff Selection Rules i's ultra-
vires and unconstitutional

ii. The order dated 04.02.2005 passed by the

Tri bunal vide Annexure.P4 is quashed.

iii. The issue as to the status earned by the writ
petitioners is remanded to the M P. Cooperative

Tri bunal for adjudication.

i V. The M P. Cooperative Tribunal shall finalise the lis
within a period of four nonths fromthe date of
order."

Questioni ng the above-said conclusions/directions, as stated
earlier, the Bank as well as their enployees/wit petitioners
filed the above appeal s.

8) We heard M. S. K. Ganbhir and M. S.K Dubey, |earned
seni or counsel and M. Krishna Mhan Shukl a, |earned

counsel for the appellant and M. B.S. Banthia and M.

Ramesh Babu M R, |earned counsel for the respondents.

9) M. S. K  Ganbhir, |earned senior counsel, appearing for
the Bank, raised the foll ow ng contentions:
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(i) The appoi ntnent of 58 enployees is not only contrary to
the directions of the Conmi ssioner Cooperative and

Regi strar, Cooperative Societies dated 29.6.1994 for

hol di ng regul ar appointnents after advertisenent etc.

but also contrary to Rule 21 of the Rules;

(ii) The process adopted was a farce as only these candi dates
were put to witten test and interview in which none of

them was unsuccessful. The selection itself was a result

of favourtism and nepotismand contrary to the

provisions of Arts. 14 and 16 of the Constitution of |ndia;

(iii) VWen the initial appointnent itself was illegal and void
ab initio, such appointnents could not be made regul ar

and there was no question to determ ne their status;

(iv) Lokayukt, who has jurisdiction upon enquiry, found that
all the appointnents were farce, pre-planned and
intended to hel p the favoured persons. Since the said

report has not been set aside, the reconmendation of the
Lokayukt is binding on the Governnent;

(v) The validity of Rule 61 was not called for because the
enpl oyees were not entitled to any notice and their

servi ces deserve to be di spensed with straightaway.

10) M. S. K. Dubey, learned senior counsel and M. Krishna
Mohan Shukl a, | earned counsel, appearing for the enpl oyees,

rai sed the follow ng contentions:

(i) The Hi gh Court having found Rule 61 invalid, there is no
need to renit the matter to the Tribunal to find out the
status of enployees;

(ii) Lokayukt has no jurisdiction to go into the appointnent
of these enpl oyees;
(i) I nasmuch as the enpl oyees concerned were subjected to

witten test, interview, executed security bond,

successful in their probation period, satisfied Staff

Service Rules, the order of the Managing Director

term nating their services wthout notice and enquiry

nerely based on the direction of the Registrar of the
Cooperative Societies, cannot be sustai ned;

(iv) In any event, the Registrar is obliged to exanine the
report of the Lokayukt before accepting the

reconmrendat i ons nade therein;

11) We have considered the rival contentions and the
rel evant material s.
12) Bef ore anal yzing the claimof both the parties, it is usefu

to refer to relevant provisions of the Staff Service Rul es of
Madhya Pradesh Raj ya Sahakari Bank Maryadit which were
approved by the Registrar, Co-operative Societies, MP. Bhopa
and nade applicable with effect from 19th Novenber, 1976.
Chapter-3 deals with ' assification of Enployees”. Rule 3 (b)
defines "Permanent Enpl oyees" which reads as foll ows:

"3(b) A "Permanent Enpl oyee" neans an enpl oyee who has

been appoi nted as pernmanent enpl oyee or who has been

confirmed on a vacant pernmanent post as such."

13) Chapter-6 deals with selection of personnel in the Bank
Rul es 21 and 22(a), which are relevant, read as foll ows:

"21. Al vacancies falling within the purview of the

enpl oyment exchange (Notification of vacancies) Act, 1959

shall be duly notified to the enpl oynent exchange

concerned. The post/posts may al so be advertised in the

local or Al India Newspapers at the option of the appointing
authority. The advertisenent should give scal es of pay,
dearness all owance, the essential and preferentia
qualifications, age limt etc."

" 22(a) Candidates for the posts in Grade Vth and such other
posts shall have to undergo a witten test in the manner
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prescribed by the 'Staff Commttee’. Candidates passing at
such test shall be eligible for appointnment only after the
selection at personal interview by the 'Selection Comittee
consi sting of Chairman of the Bank or his nom nee Director,
Regi strar, Cooperative Societies MP. or his nom nee not
bel ow t he rank of Joint Registrar, Cooperative Societies, MP
& Managi ng Director of the Bank for deciding the selection of
enpl oyees.

Provided further that for the selection of technical staff Chief
Engi neer of the Bank shall additional memnmber of the

conmittee. It is also provided that when el ected board

ceases to function, by any reason, Chairman of the Bank

shal | be replaced by the Oficer-1n-Charge of the Bank
remai ni ng nenbers of the 'Selection Committee’ will renmain

the sane. The neeting of *Selection Committee’ will be

presi ded by the Chairman of the Bank/ O ficer-I1n-Charge of

the Bank as the case may be. Presence of all the nenmbers of

the conm ttee shall be necessary for the neeting."

14) As per-Rul e 23(a)(iv), enployees in Grade IlIl, IV and
V, the Selection Authority is Selection Conmittee and the
Appoi nting Authority i's Managi ng Director/Genera

Manager/ Deputy General Manager or any person

aut horized by the Managing Director. Rule 23(c) makes it
clear that appointnment nmade to fill a vacancy of a

per manent post shall be nmade on probation unless

ot herwi se specifically nentioned i n the order of

appoi nt nent given to the enpl oyee.

15) Under Section 55(1) of the Madhya Pradesh
Cooperative Societies Act, 1960 (hereinafter referred to as
"the Act"), the Registrar of Cooperative Society has been

gi ven power to frame Service Rules of the enployees

wor ki ng under different cooperative institutions and in
furtherance of the powers given under the aforesaid
provision, the Registrar has franed the service conditions
for the enpl oyees of the appellant-Bank, which are called
Madhya Pradesh Raj ya Sahakari Bank Enpl oyees (Terns of

Empl oynment and Working Conditions) Rules, 1976. 1t is

al so brought to our notice that these Staff Service Rul es
have since been anmended fromtine to tine. W have

already referred to the Rules which are applicable to the

i ssues raised in these appeals.

16) M. S. K  Gnbhir, |earned senior counsel appearing
for the appellant-Bank, by drawing our attention-to the
principles laid down by this Court in various decisions in
respect to public appointments, submitted that inasmuch

as the entire procedure and the sel ection nmade are contrary
to the Rules, first those persons are not entitled to any
notice in conpliance with principles of natural justice and
secondly all of themare Iiable to be sent out w thout further
enquiry. In support of his subnmission, he relied on the
decision of this Court in Krishan Yadav & Anr. Vs. State

of Haryana & Ors., (1994) 4 SCC 165. \While considering
fraud, nepotism favouritismand arbitrariness in public
appoi ntnents, this Court, in paragraphs 19 and 20 of the
judgrment, laid down the follow ng principles which read as
under :

"19. It is highly regrettable that the holders of public offices
both big and small have forgotten that the offices entrusted
to themare sacred trusts. Such offices are neant for use
and not abuse. Froma Mnister to a nenial everyone has

been di shonest to gain undue advantages. The whol e

exam nation and the interview have turned out to be farcica
exhi biting base character of those who have been responsible
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for this sordid episode. It shocks our conscience to cone
across such a systematic fraud. It is somewhat surprising

the Hi gh Court should have taken the path of |east

resi stance stating in view of the destruction of records, that
it was helpless. It should have helped itself. Law is not that
power | ess.

20. In the above circunstances, what are we to do? The only
proper course open to us is to set aside the entire selection
The plea was made that innocent candi dates shoul d not be
penal i sed for the ni sdeeds of others. We are unable to

accept this argument. Wen the entire selection is stinking,
conceived in fraud and delivered in deceit, individua

i nnocence has no place as "Fraud unravels everything". To

put it in other words, the entire selection is arbitrary. It is
that which is faulted and not the individual candidates.
Accordingly we hereby set aside the selection of Taxation

| nspectors.”

17) In the case of Union of India & Os. Vs. O

Chakr adhar, (2002) 3 SCC 146, this Court follow ng the

law |l ai d ‘'down in Krishan Yadav's case (supra), upheld

the Railway Board’'s decision to cancel the selection on the
ground of fraud comrmitted by the Selection Authorities.

This Court, in paragraph 12 of the judgnment, concluded as
under :

"12. As per the report of the CBlI whole selection smacks of
mala fides and arbitrariness. Al norms are said to have been
violated with inmpunity at each stage viz. right fromthe stage
of entertaining applications, with answer-sheets while in the
custody of Chairman, in holding typing test, ininterview and
in the end while preparing the final result. 1n such
circunstances it may not be possible to pick out or choose
any few persons in respect of whom al one t he sel ection could
be cancelled and their services in pursuance thereof could be
termnated. The illegality and irregularity are so inter-m xed
with the whole process of the selection that it becones

i mpossible to sort out the right fromthe wong or vice versa.
The result of such a selection cannot be relied or acted upon
It is not a case where a question of nisconduct on'the part of
a candidate is to be gone into but a case where those who
conducted the sel ection have rendered it wholly

unacceptable. @iilt of those who have been sel ected is not

the question under consideration but the question is could
such sel ection be acted upon in the matter of public

enpl oyment? W are therefore of the viewthat it is not one

of those cases where it may have been possible to issue any

i ndi vi dual notice of misconduct to each sel ectee and seek his
explanation in regard to the large scale w despread and al
pervasive illegalities and irregularities conmtted by those
who conducted the sel ection which nmay of course possibly

be for the benefit of those who have been sel ected but there
may be a few who may have deserved sel ection ot herw se but

it is difficult to separate the cases of some of the candidates
fromthe rest even if there may be sone. The decision.in the
case of Krishan Yadav (supra) applies to the facts of the
present case. The Railway Board’'s decision to cancel the

sel ection cannot be faulted with. The appeal therefore
deserves to be allowed."

18) In the case of A Umarani vs. Registrar

Cooperative Societies & Ors., (2004) 7 SCC 112, this

Court has reiterated the principles to be followed in the
matter of public enploynent. |In that case, in the State of
Tam | Nadu, a | arge nunber of enpl oyees of Cooperative

Soci eties were appointed without notifying the vacancies to

t he enpl oyment exchange and without follow ng the other

mandat ory provisions of the Act and the Rules franed
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thereunder relevant to recruitnment. A |arge nunber of

appoi ntees furthernore did not have the requisite

educational qualification or other qualification |ike
cooperative training, etc. The reservation policy of the State
was not followed by the cooperative societies. The
recruitments were nade beyond the perm ssible cadre

strength. Wth a view to condone the serious | apses on the
part of the cooperative societies in making such

appointnents in illegal and arbitrary nanner, the State
Government issued various orders fromtime to time, in

terns whereof such appoi ntnments were sought to be

regul arized fixing a cut-off date therefor. Latest order was
G O M. No. 86 dated 12.3.2001 by which the cut-off date

was extended up to 11.3.2001 and whi ch sought to

regul ari ze appoi ntnents nmade after 8.7.1980 without

noti fying the enpl oynent exchange in respect of those

enpl oyees who had conpl eted 480 days of service in two

years, purported'to be in terns of the T.N Industria

Est abl i shment s (Confernent of Permanent Status to

Wor knmen) ‘Act, 1981. The legality and validity of the said
CGovernment _order was chal | enged before the H gh Court.

The Hi gh Court, inter alia, held that the said order shall not
operate for regularization of any enployee recruited by the
cooperative societies inviolation of sub-rule (1) of Rule 149
of the T.N. Cooperative Societies Rules, 1988, as anended

by GO M. No. 212 dated 4.7.1995. The prinmal question

for consideration in that appeals before this Court was

whet her the State had the requisite authority to direct
regul ari zati on of services of the enpl oyees of the cooperative
soci eties by reason of the inpugned order

Wil e dismssing the appeals, this Court, in paragraphs

39, 40, 41, 45, 68 and 69, held as under

"39. Regularisation, in our considered opinion, is not and
cannot be the node of recruitnment by any "State" within the
meani ng of Article 12 of the Constitution of India or any
body or authority governed by a Statutory Act or the Rules
framed thereunder. It is also now well-settled that an

appoi ntnent made in violation of the mandatory provisions

of the Statute and in particular ignoring the mnimm
educational qualification and other essential qualification
woul d be wholly illegal. Such illegality cannot be cured by
taking recourse to regularisation. (See State of H P. v. Suresh
Kumar Verma and Anr., (1996)7 SCC 562).

40. It is equally well-settled that those who cone by
backdoor should go through that door. (See State of U P. and
Os. v. UP. State Law Oficers Association & Ors.,(1994) 2
SCC 204).

41. Regul arisation furthernore cannot give pernmanence to

an enpl oyee whose services are ad-hoc in nature.

45. No regul arisation is, thus, permssible in exercise of the
statutory power conferred under Article 162 of the
Constitution if the appointments have been made in
contravention of the statutory Rul es.

68. In a case of this nature this court should not even
exercise its jurisdiction under Article 142 of the Constitution
of India on msplaced synpat hy.

69. In Teri Cat Estates (P) Ltd. v. U T., Chandigarh and
Ors.(2004) 2 sSCC 130, it is stated:

"We have no doubt in our mnd that synpathy or sentinent

by itself cannot be a ground for passing an order in relation
whereto the appellants mserably fail to establish a | ega
right. It is further trite that despite an extra-ordinary
constitutional jurisdiction contained in Article 142 of the
Constitution of India, this Court ordinarily would not pass
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an order, which would be in contravention of a statutory
provision."

19) In the case of Indian Drugs & Pharmaceuticals

Ltd. vs. Worknen, Indian Drugs & Pharnmaceutical s

Ltd., (2007) 1 SCC 408, after referring the decision in Um
Devi’s case (supra) and ot her decisions, this Court
observed that the appoi ntnents nmade w thout follow ng the
appropriate procedure under the Rul es/ Gover nnent

Crculars and without advertisenent or inviting application
fromthe open market was held to be in fragrant breach of
Arts. 14 & 16 of the Constitution of India. It was further
held that the Rules of recruitnment cannot be rel axed and
the Court/Tribunal cannot direct regularization of
temporary appoi ntees de hors the Rules, nor can it direct
continuation of service of a tenporary enployee (whether
called a casual, ad hoc or daily-rated enpl oyee) or paynent
of regular salaries to them

20) It is clear that in the matter of public appointnents,
the follow ng principles are to be followed:
1) The appointnents nade wi thout foll ow ng the

appropriate procedure under the Rul es/ Gover nnent
Crculars and without advertisenent or inviting
applications fromthe open market would anount to
breach of Arts. 14 & 16 of the Constitution of India.
2) Regul ari sati on-cannot be a node of appoi ntnment.
3) An appoi ntment made in violation of the nmandatory
provi sions of the statute and in particular, i gnoring
the m ni mum educational qualification and other
essential qualification would bewholly illegal. Such
illegality cannot be cured by taking recourse to
regul ari zati on.

4) Those who cone by back door should go through
that door.
5) No regul arization is perm ssiblein exercise of the

statutory power conferred under Art. 162 of the
Constitution of India if the appointnents have been
made in contravention of the statutory Rul es.

6) The Court should not exercise its jurisdiction on
m spl aced synpat hy.
7) If the mischief played so wi despread and al

pervasive, affecting the result, so as to nake it

difficult to pick out the persons who have been

unlawful Iy benefited or wongfully deprived of their

sel ection, it will neither be possible nor necessary to

i ssue individual show cause notice to each sel ectee.

The only way out woul d be to cancel the whole

sel ecti on.

8) VWen the entire selection is stinking, conceived in
fraud and delivered in deceit, individual innocence

has no place and the entire selection has to be set

asi de.

21) Keeping in mind the abovenmentioned principles, we have
to consi der whether the appointnents were nade in

accordance with the Rules by follow ng the procedure? If our
answer is in the affirmative, all appointnents have to be
upheld and the orders terminating their services are to be
guashed.

22) By letter dated 24.6.1994 (Annexure P-1), M. Balram
Prasad Sharma, Mnaging Director of the Bank requested the
Cooperative Comm ssioner and Regi strar, Cooperative
Societies, MP. that against 100 vacant posts of C erks-cum
Typi st, at |east 60 posts should be filled up fromad hoc
appoi nt nent of eligible persons so that work of the Bank may
be executed efficiently. Pursuant to the said request, M. R N.
Sharda, Additional Registrar, by his reply dated 29.6.1994
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(Annexure P-2), after considering the request of the Managi ng
Director of the Bank permitted to appoint 40 persons on ad

hoc basis for six nonths. In the sane proceedi ngs, the

Addi tional Registrar reiterated that the posts should be filled
up within six nonths after issuing |egal advertisenment and
according to Rules and keeping in view the reservati on under
Gover nnent Rul es.

23) By letter dated 11.11.1994 (Annexure P-3), the Joint
Regi strar accorded permission to fill up 20 nore posts for six
nont hs on ad hoc basis under prescribed qualifications.

24) Annexures P-1, P-2 and P-3 nmake it clear that based on
the | arge nunmber of vacancies in the post of C erk-cum Typist,
and on the request of the Managing Director of the Bank, the
Regi strar who is enpowered to sanction, permtted the Bank

to fill up 60 vacant posts by follow ng the procedure.

25) M. Ganbhir, 1earned senior counsel, subnmitted that it
was the compl aint of the Bank that all the above-nentioned
vacant posts were filled up without follow ng the procedure
prescribed inRul es 21, 22,23 of ' the Rules. 1In other words,
according to the Bank, w thout proper intimation to the

enpl oynment _exchange and adverti senent in the newspapers
mentioning all the details and without followi ng the rule of
reservation, these persons were appointed and subsequently
regul arized in the cadre of service. Rule 21 which we have

al ready extracted in the paragraphs (supra) nmakes it clear that
the vacanci es shoul d be notified to the enploynent exchange.
In other words, intimation to the enploynent -exchange and
calling for a list of candidates is a nandatory one. On the
ot her hand, the above Rule makes it clear that advertisenent
in the local or all India newspapers is at the option of the
appointing authority. To put-it clear, if there is proper
intimation to the enpl oynent exchange regarding the vacancy
and a request for eligible candidates, that would satisfy Rule
21. It is the specific case of the Bank that the said Rule was
not fully conmplied with. In support of his subm ssion, |earned
seni or counsel appearing for the Bank, heavily relied on the
report of Lokayukta. We shall deal with the conplaint,
enquiry and ultinmate decision by the Lokayukt in the later

par agr aphs.

26) I nsof ar as the conpliance of the Rules is concerned,

| ear ned counsel appearing for the enployees, by draw ng our
attention to the statenent made by the officers of the Bank
before the Additional Registrar, contended that there was no
violation of any of the Rules. One M. S. Kumar, forner

General Manager of the Bank was exam ned as w tness No. 2

bef ore the Additional Registrar wherein he specifically deposed
to the effect that all qualified applicants were invited as per the
service rules, have to undergo witten exam nation and who
found successful were required to face interview by the

Sel ection Conmittee of the Bank based on the report of the
Selection Conmittee. According to him those persons were
appoi nted by the conpetent authority under the service Rul es.
In respect of a specific question, nanely, whether the Bank
had witten a letter to the enpl oynent exchange for the nanes
to be sent for the vacant posts, he answered "yes, the letter
was sent two nonths before". Wen he was asked whet her

any |list was received fromthe enpl oynment exchange, he
answered "No". |In respect of another question whether the
Bank had given advertisement prior to the regul ar

appoi nt nent, he answered "No, because as per the Rules, it

was necessary to wite to the enpl oynment exchange and that

was done". When he was confronted with the letter dated
27.04.1996 of the enpl oyment exchange wherein it is stated
that no such letter calling for a list was ever received, he
enphatically denied and asserted that "false entry is not done




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 9 of

11

by the Bank". After verifying the records, he concluded that
all those persons who possess the necessary qualifications as
per the service Rules of the Bank al one were given

appoi ntnents after conpleting the formalities in accordance
with the Rul es.

27) One M. A K Parsi, then Assistant Manager (Adm.) in
the Bank deposed before the same authority that fromthe

year 1995, the wit petitioners were working with the Bank
According to him initially they were appointed on ad-hoc
basis in the post of clerk-cumtypist, thereafter, in the nonth
of July, 1995, the enpl oynent exchange was infornmed and

they were appointed on a regular pay-scale. 1In the cross-
exam nation, after explaining the procedures to be followed, he
asserted that in the case of the petitioners also those
procedures were adopted and prior notice was published. He
further reiterated that all the candi dates who were successfu
in the interview were appointed and only then the Sel ection
Conmi ttee sel ected those persons and all the selected
candi dat es were kept under probation for a period of one year
He al so i'nforned before the Addl. Registrar that all the
successful candi dates who conpl eted their probation period
were asked to execute a bond. ~ He highlighted that as per the
bond, the appointees are to serve the Bank at |east for three
years and in fact deposited Rs.5,000/- as security. He also
hi ghl i ghted that though sone of the sel ectees sought

perm ssion to pursue higher studi es but perm ssion was not
granted due to the undertaking given by themby way of
executing a security bond.

28) The above-nmenti oned statenent of General Manager and
Assi st ant Manager (Admm.) of the Bank cannot be lightly
ignored. |If we consider the correspondence between the Bank

and the Registrar in respect of |arge number of vacancies,
perm ssion by the Registrar, who is none else than the
conpetent authority, coupled with assertion of two responsible
officers, it cannot be said that the procedures have not been
strictly followed. No doubt, the enpl oynent exchange had

i nti mated Lokayukt that there was no such

i nformati on/request fromthe Bank, however, the fact renains
that there was no such conmunication to the Registrar and
under what circunstance, the same was intimted to the
Lokayukt. The above-nentioned particulars show t hat
procedures have been conplied with before selecting those
persons in the vacant posts. The private respondents/wit
petitioners denonstrated that taking note of |arge nunber of
vacanci es in the post of clerk-cumtypist and urgency in filling
up the same due to administrative reasons, after getting
proper sanction fromthe conmpetent authority i.e. Registrar
intimating the same to the enpl oyment exchange, they were
initially appointed for a period of six nonths on ad-hoc basis
and thereafter by conducting witten exam nation followed by
interview, they were selected. It is also brought “to our notice
that after conpletion of probationary period of one year, these
persons were posted in the regular cadre. Though few

sel ectees were related to the then Managing Director of the
Bank, on this ground al one, their appointnents cannot be
interfered with. The Hi gh Court has |ost sight of rel evant

mat eri al aspects and confirnmed the order of termination

mai nl y based on the report of the Lokayukt.

29) Now, | et us consider conplaints, proceedings and the
ul ti mat e deci si on/recommendati on of Lokayukt. The

Government of Madhya Pradesh in order to nake provision for
the appoi ntnent and functions of certain authorities for the
enquiry in the allegations against public servants and for
matters connected therewith, enacted the MP. Lokayukt Evam
Up- Lokayukt Adhiniyam 1981. As per definition 2(f)
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Lokayukt means a person appoi nted as the Lokayukt under
Section 3. Public servant as defined in Section 2(g) reads

t hus:

"2. (g) "Public servant" neans person falling under any of the
foll owi ng categories, nanely, -

(i) Mnister;
(ii) a person having the rank of a Mnister but shall not
i ncl ude Speaker and Deputy Speaker of the Madhya Pradesh
Vi dhan Sabha and Neta Prati paksha;
(iii) an officer referred to in clause (a);
(iv) an officer of an Apex Society or Central Society within the
meani ng of clause (t-1) read with clauses (a-1), (c-1) and (z)
of Section 2 of the Madhya Pradesh Co-operative Societies
Act, 1960 (No. 17 of 1961);

(v) Any person holding any office in, or an enpl oyee of-

(i) a CGovernment conpany wi thin the meani ng of Section
617 of the Compani es Act, 1956; or
(ii) a Corporation or local authority established by State

Gover nment under a /' Central or State enactnent.
(vi) XXX XXX XXXX"

Sections 7 and 8 speak about matters which may be enquired

into by Lokayukt or Up-Lokayukt and matters not to be

enquired by the said authorities. Section 10 nmakes it clear
that both Lokayukt or Up-Lokayukt in each case before it,

deci de the procedure to be followed for making the enquiry

and in so doing ensure that the principles of natural justice
are satisfied. Section 12 mandates that after enquiry into the
al  egations, the Lokayukt or Up-Lokayukt is satisfied that

such allegation is established, submt a report in witing,
conmuni cate his findings and recomendati ons along with

the rel evant docunents, materials and other evidence to the
conpetent authority. Though detail ed argunments were

advanced pointing out that Lokayukt was not conpetent to go
into the appointnments that were made, in view of Section
2(g)(iv), we are of the viewthat officers of the apex society or
central society under MP. Cooperative Societies Act are
amenabl e and there is no need to el aborate the said aspect in
this matter since we are concerned about the validity or

ot herwi se of the appointnment of the enployees . in the Bank. It
is seen fromthe materials that after the appointnments of the
af oresai d 58 enpl oyees, a conplaint was | odged with Lokayukt

by one Shri N K. Saxena and the said conpl aint was

i nvestigated by the Lokayukt. Though it is stated that the
Lokayukt afforded an opportunity of hearing to the Chairman

of the petitioner Bank as well as officials of the Bank and
Cooperative Departnment, admittedly the enpl oyees were not

af forded notice or opportunity of being heard in the enquiry by
the Lokayukt. It is not in dispute that on receipt of the report
of Lokayukt, the conpetent authority forwarded the same to

the Registrar of Cooperative Societies who, in turn, w thout
taking a decision or an order by follow ng the service rules or
any of the provisions of the MP. Cooperative Societies Act
nmechani cally directed the Managing Director of the Bank to
termnate all the appointees. W are of the view particularly,
as observed earlier, though the officers of the apex society
under M P. Cooperative Societies Act are anenable to the
jurisdiction of the Lokayukt, the persons concerned who are
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| ower - grade enpl oyees i.e. clerks-cumtypists cannot be

term nated without follow ng the service rules applicable to
them It is not in dispute that el aborate procedures are to be
foll owed before terninating the service of an enpl oyee under

the provisions of the MP. Cooperative Societies Act and the
service rules nade thereunder. In those circunstances, in the
absence of opportunity to the enpl oyees, the term nation order
whi ch was sent at the instance of Commi ssioner, Cooperative

Soci eties based on the report of Lokayukt cannot be sustai ned.
30) In the light of the factual details, while reiterating the
above-nentioned principles in the matter of public

appoi ntnent, we are of the considered view that the

authorities were not justified in termnating the services of
these workmen. In view of our conclusion, it is unnecessary to
go into the correctness or otherwise of Rule 61 of the Rules

and the said issue is |left open. W are also of the view and as
rightly pointed out by counsel appearing for the enpl oyees

that there is noneed to remt the matter to the Registrar or
any other ‘authority for determnation of their status. The said
direction of the High Court is also liable to be set aside.

31) I'n thelight of the above discussion, we pass the follow ng
order: -

i) The conclusion with ' regard to Rule 61 of the Staff
Selection Rules is not warranted and the issue is

| eft open;

i) The deci sion of the Bank as well” as Registrar of the

Cooperative Societies term nating the services of the

enpl oyees based on the report of the Lokayukt

cannot be sustained and the saneis |liable to be set

asi de.

i) In view of our above conclusion, there is no need to
remand the issue to the Registrar or any other

authority for adjudication with regard to the status

earned by these enpl oyees, consequently the said

direction of the Hi gh Court is also set aside.

32) In the result, Cvil Appeal No. 4481 of 2007 arising out of
SLP (C) No. 12236 of 2006 filed by the Bank is di sposed of on
the above terns. Civil Appeal No. 4483 of 2007 ari'sing out of
SLP (C) No. 19499 of 2006 and Civil Appeal No. 4482 of 2007
arising out of SLP (C) No. 3979 of 2007 fil ed by the enpl oyees
are allowed. However, there shall be no order as to costs:




