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CASE NO. :
Appeal (crl.) 1392 of 2007

PETI TI ONER
| nder Mohan Goswani & Anot her

RESPONDENT:
State of Uttaranchal & Qthers

DATE OF JUDGVENT: 09/ 10/ 2007

BENCH
CJlI,R V. Raveendran & Dal veer Bhandari

JUDGVENT:
JUDGMENT
(Arising out of SLP (Crimnal) No.3658 of 2004)

Dal veer Bhandari, J.

Leave granted.

Thi s appeal i's directed against the judgnent dated 16th
July, 2004 passed in Crinminal Mscellaneous Application
No. 248 of 2003 under section 482 of the Code of Crimna
Procedure (for short C.P.C.) by the H gh Court of Uttarancha
at Nainital. The appellants hadto file an application under
Section 482 Cr.P.C. because the Special Judicial Mugistrate,
Ri shi kesh i ssued a non-bail abl e warrant agai nst the
appel l ants on the basis of First Information Report under
Sections 420/467 |IPC filed by the respondents.

Basi ¢ Facts

In 1923, Pt. Madan Mohan Mal vi ya founded Sanat an
Dharma Pratini dhi Sabha, Punjab (hereinafter referred as \023the
Sabha\ 024) . Sone of the objects of the Sabha are to open and
mai ntai n tenpl es, dharanshal as, ashrams and to nanage
school s and coll eges for the overall devel opment of children.
Moreover, it seeks to open hospitals for the poor and to
devel op the physical and nental state of the youth etc. It is
averred that the Sabha fromits inception is engaged in the
wor k of uplifting backward and downtrodden people and is a
grass root organization in the field of social developnent. The
Sabha was registered in the year 1949 under the Societies
Regi stration Act.

In order to develop a Ghat on the bank of river Ganga
near Sapatrishi Ashramin Hardwar, the Sabha issued-an
advertisenent in the newspapers; it invited bids fromthe
eligible civil contractors to construct the Ghat in consideration
of 13.5 Bighas (approximtely) of its land situated in old
Khasra No. 140 and new Khasra Nos. 61, 62, 63, 64, 65, 66,

67, 68 and part of 89, 90 in village Haripur Kalan, Ri shikesh,
Dehradun out of the total |land of 26 Bi ghas owned by the
Sabha. The Ghat was so constructed by one H mat Ra

Ahuj a, respondent no.3 herein, on behalf of Ms Ahuja
Bui | ders.

On compl etion of the construction of the Ghat, the Sabha
through its President Pt. Mhan Lal Sharma executed a
General Power of Attorney on 13.12.1996 in favour of
respondent no.3 in regard to the abovenenti oned | and
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nmeasuring 13.5 Bighas (out of the total of 26 Bighas
approximately). On the sanme date, a receipt of Rs.17,92,000/-
| akhs (approximately) was issued by the Sabha to respondent
no.3 as an adjustment towards the cost of construction of the
Ghat for which the said land of 13.5 Bighas was transferred by
executing a General Power of Attorney dated 13.12.1996 in
favour of respondent no. 3. On the sane day the parties
executed an agreenent to sell the remaining | and situated at

A d Khasra No. 140 and new Khasra No.89 in Village Hari pur

Kal an, Ri shikesh at the rate of Rs.1,35,000/- per Bigha (which
was approx. 11.19 Bighas). |In pursuance to this, an earnest
noney of Rs. 4,00, 000/- was received by the Sabha from
respondent no.3. As per the agreenent, respondent no.3 had

to pay another Rs.1,00,000/- to the Sabha by 31.1.1997. This
amount was pai d by respondent no.3 on 21.3.1997 and the

bal ance anmount of Rs.10,10,650/- had to be paid by

31. 3.1997.

According to the appellants, time was the essence of the
contract ‘and respondent no.3 had failed to pay the bal ance
amount by Rs. 10, 10, 650/-. ~The Sabha had sent a legal notice
dated 3.4.1999 (first legal notice) to respondent no.3 to fulfill
hi s contractual obligations under the sal e agreenent and
informng that if he failed to do so, the agreenent to sell would
stand cancel |l ed and the anobunt paid as earnest noney woul d
be forfeited. In reply to the said notice, respondent no.3 vide
his reply dated 5.5.1999 stated that he had not defaulted in
paynment of the remai ning anbunt. He stated in the reply that
as per the agreement the |and had to be nmeasured and that he
was ready to pay the balance ampunt once that was done.

Pt. Mhan Lal Sharma, the President of the Sabha,
expired on 30.8.1999. On 5.1.2000, both the parties i.e. the
representative of the Sabha and the representatives of Ms
Ahuj a Builders met at the site of the disputed |and in'the
presence of Patwari (Revenue Oficial). The land of old Khasra
No. 140 and new Khasra Nos. 61, 62, 63, 64, 65, 66, 67, 68 and
part of 89, 90 was neasured by the Patwari. The bal ance
| and, after adjusting the land given.in |lieu of construction of
the Ghat, canme out to be 11.19 Bighas. The total sale
consi deration for this | and worked out - to be Rs. 15,10, 650/ -.
Respondent no.3 had al ready paid Rs. 4, 00, 000/- as ear nest
noney out of this ampunt. He had paid a further sum of
Rs. 1, 00,000/ - on 21.3.1997. On the request of respondent
no. 3, the Sabha reduced the amount owed of Rs.1,50,000/- to
himin view of the existence of a passage on the said | and.

Qut of the bal ance of Rs.8,60,650/-, a further concession of
Rs. 60, 650/ - was given to Respondent no.3. He thus had to
pay the bal ance amount of Rs.8,00,000/-. The said

neasur enent sheet was endorsed by respondent nos.3 and 4
and the representatives of the Sabha on 19. 3. 2000.

The General Power of Attorney executed by Late Mhan
Lal Sharma, President of the Sabha, had ceased to be in effect
after his death. Therefore, the need of a fresh power of
attorney was felt and respondent no.3 desired that the fresh
Power of Attorney be executed in the nane of his son, Suresh
Ahuj a (respondent no.4 herein) for the very same 13.5 Bi ghas
of land in regard to which earlier Power of Attorney dated
13.12.1996 had been given. Accordingly, Ceneral Secretary of
the Sabha, appellant no.1l herein, executed a fresh Genera
Power of Attorney on 15.1.2000 in respect of 13.5 Bighas of
land situated in part of Od Khasra No.140 (new Khasra Nos.
61, 62, 63, 64, 65, 66, 67, 68 and part of 89, 90) in Village
Hari pur Kal an, Ri shi kesh, Dehradun, in favour of Suresh
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Ahuj a (respondent no.4) as per the request of respondent no. 3.
According to the appellants, the Sabha nade severa

requests to respondent nos.3 and 4 asking themto pay the

bal ance armount of Rs.8,00,000/-. However, despite repeated

requests, the respondents failed to do so.

The appel |l ants submtted that the Sabha had | earnt from
reliable sources and fromthe office of the Registrar of
Properties that respondent no.3, by m srepresentation and by
m susing his General Power of Attorney for the 13.5 Bi ghas of
| and, was attenpting to sell the entire 26 Bi ghas of the
Sabha\ 022s |l and to other parties and was executing sal e deeds
wi t hout any right whatsoever in respect of the remaining
11. 19 Bighas. The appellants |earnt that respondent no.4 had
executed at |east 29 registered sale deeds consisting of 13.5
Bi ghas of land in favour of various parties. The Sabha al so
di scovered that 11.19 Bighas of-land, for which there was only
an agreenment to sell between respondent no.3 and the Sabha,
was al so sol d by respondent no.4 to his father (respondent
no. 3 herein) by executing three registered sale deeds. Such
sal es could not give any title to respondent no. 3.

On 30. 4.2001, appellant no.1 sent a | egal notice (second
notice) to respondent nos.3 and 4 infornming themthat if the
bal ance amount of Rs. 8, 00,000/- was not paid, he would have
to cancel the General Power of Attorney. No reply to the said
noti ce was received fromthe respondents nor was
Rs. 8,00, 000/- paid. In these circunstances, appellant no. 1
(I. M Goswam ) cancelled the power of attorney issued in
favour of respondent no.4 and informed respondent no. 4
accordingly. A public notice of the same was al so published
by the Sabha in a | ocal newspaper \023Anar Ujal a\ 024, a Hindi daily
on 25.10.2002. The notice informed the general public about
the cancell ation of the General Power of Attorney given to
respondent no.4. According to the appellants, in order to
protect the interest of the Sabha, the remaining |and of 11.19
Bi ghas of Khasra No. 140 was sold to-one Sunil Kumar on \O023as
is where is basis\024 on 18.12.2002.

Havi ng committed breach of his contractual obligations,
respondent no.3 filed a crimnal conplaint to the SHO of
Rai wal a, Ri shi kesh police station on 23.4.2003 agai nst the
appel l ants and three other persons alleging that he had been
cheated by the appellants in connivance with ot her persons by
selling a portion of his land to a third party and by cancel ling
the General Power of Attorney. After examning the matter,
the SHO arrived at the conclusion that no cogni zabl e of fence
had been committed and the dispute in question was of civi
nature for which the civil remedy is availablein |aw

Respondent no. 3 filed another conplaint on the sane
day, i.e. 23.4.2003, to the Senior Superintendent of Police,
Dehradun and got the FIR regi stered agai nst the appellant and
three other persons. The allegation of respondent no.3 was
that the appellants in connivance with other persons had sold
the part of land situated in A d Khasra No. 140 and new
Khasra No. 89 which had been transferred to them by way of
General Power of Attorney. The FIR was registered on
23.4.2003 as Case No. 26 of 2003 under sections 420, 467 and
120-B | PC.

It may be pertinent to nmention that on 27.5. 2003,
respondent no.3 filed a civil suit in the court of Civil Judge
(Senior Division) against the Sabha bearing Oiginal Suit
No. 302 of 2003 titled H mmat Rai Ahuja v. Sanatan
Dharam Prati ni dhi Sabha. 1In this suit, respondent no.3
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prayed for cancellation of sale deed executed by the Sabha in
favour of Sunil Kumar and for permanent injunction against

the appellants herein restraining themfrominterfering in his
all eged property. Thus, the issues relating to ascertaining the
right, title of the land in dispute and al so the issue of correct
demarcati on of land in Khasra No. 140 are pendi ng

adj udication in a conpetent civil court.

On the basis of the FIR regi stered, the case was
i nvestigated by the Sub-Inspector, Raiwala Police Station
Later on the investigation was transferred to Ri shi kesh Police
Station. Thereafter, the investigation was again transferred to
Rai wal a Police Station and a charge-sheet was filed in the
Court of the Special Judicial Mgistrate, R shikesh.

Aggrieved by the filing of the false and incorrect charge-
sheet in the court of Special Judicial Mgistrate, Rishikesh in
Crimnal Case No: 1728 of 2003 titled State v. |Inder Mhan
Goswam & Others, the appellants filed a Crim nal
M scel | aneous Application No.248 of 2003 in the H gh Court of
Uttaranchal at-Nainital under section 482 Cr.P.C. for quashing
t he proceedi ngs agai nst them ~ The H gh Court was pleased to
pass the interimorder on 22.10.2003 staying further
proceedings. A reply was filed on behalf of the State by Shr
Di nesh Kumar Sharnma, SHO, Raiwal a Police Station, in which
two points were raised:

1. That, appellant no.1 has wongly cancelled the
General Power of Attorney given to respondent

no. 4; and

2. That, appellant no.1 has wongly and illegally

executed the sale deed of |and conprising in
Khasra No. 140 (new Khasra Nos.61 to 68, 89
and 90) wi thout returning the earnest nobney
of respondent nos.3 and 4.

The High Court by order dated 16.7.2004 disnm ssed the
petition under Section 482 C.P.C filed by the appellants on
the ground that the records show that the allegations in the
FIR constitute an offence as all eged by the conplainant. The
said order is challenged in this appeal by special |eave.

The appel |l ants submtted that first appellant cancelled
the power of attorney by a registered cancellation deed after
i nform ng respondent no.4. The cancellation was necessary to
protect its interests because respondent no.4 was selling the
Sabha\ 022s | and by mi susing the power of attorney. The Sabha
sold the land to Sunil Kumar only after respondent nos.3 and
4 failed to fulfill their obligations under the contract and had
nmala fide intention to grab the | and w t hout paying the
bal ance amount. Accordingly, the sale deeds executed by
respondent no.4 in favour of respondent no.3 were illegal. The
appel | ant s\ 022 cancel ling the power of attorney and selling a part
of the land to Sunil Kumar to protect the interests of the
Sabha by no stretch of the inagination attracts ingredients of
the of fences of sections 467, 420 and 120B | PC. According to
the appellants, the entire issue relates to ascertaining the
right, title of the land in dispute and al so the issue of correct
demarcati on of the |and Khasra No. 140, all of which are
pendi ng adj udi cation before a competent civil court. The
appel | ants contended that they filed a crimnal mscellaneous
application under section 482 Cr.P.C. for quashing the FIR
because no of fence under sections 467, 420 and 120B of the
|.P.C. could be nade out. The controversy between the parties
is purely of a civil nature. A civil suit has already been filed
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and is pending adjudication. The appellants submtted that

the H gh Court gravely erred in dismssing the application

under section 482 Cr.P.C, whereas, according to the

respondents, the High Court was justified in declining to

guash the FIR because of the conduct of the appellants. In

the counter-affidavit, it was also alleged that the | oss had not
been suffered by the appellants but in fact it had been suffered
by the respondents.

The appellants in the rejoinder submitted that the tria
court was not justified in taking cognizance of the matter
when no prinma faci e case was nade out against the
appel l ants. The trial court gravely erred in not appreciating
the conplete facts of the case in the proper perspective. The
trial court has not properly conprehended the conplete
i nvestigation reports, which were conducted by two different
i nvestigating officers. It was pointed out that it was the
respondents who had committed crim nal breach by
purporting to-sell that part of the land for which an agreenent
to sell was procured, by msusing the Power of Attorney given
to them for some other part of the 'and. Respondent no. 4 was
clearly guilty of offences under sections 420 and 467 | PC and
the appellants had also filed a crimnal conplaint against
respondent nos.3 and 4 before the Special Judicial Mgistrate,
Ri shi kesh under sections 120B/467/468/ 471 | PC. The
crimnal case was registered as Case No.1306 of 2003 titled as
.M Goswam Vv. Suresh Ahuja. The Special Judicia
Magi strate vide order dated 12th My, 2005 had i ssued
summons to respondent nos.3 and 4.

The appel |l ants submitted that in the inpugned
j udgrment, the High Court had al so di sregarded the settled
| egal position crystallized by various judgnents of .this court
and declined to quash the crininal proceedi ngs agai nst' the
appel | ant s.

We have heard the | earned counsel for the parties at
| ength. The appellants who are office-bearers of a charitable
organi zati on, nanely, Sanatan Dharma Pratini dhi Sabha, in
order to protect the interests of the Sabha cancelled the Power
of Attorney by executing a registered Cancell ati on Deed after
giving notice to the Power of Attorney holders. The appellants
sold only that part of the land to Sunil Kumar on behal f of the
Sabha for which an agreenment to sell with the conplainants
(respondents) had al ready been term nated. -~ The respondent\022s
earnest nmoney had been forfeited. Al of this was only done
after appellants had gi ven respondents due noti ce:

The veracity of the facts all eged by the appellants and the
respondents can only be ascertained on the basis of evidence
and documents by a civil court of conpetent jurisdiction. The
di spute in question is purely of civil nature and respondent
no.3 has already instituted a civil suit in the court of G vi
Judge. In the facts and circunstances of this case, initiating
crimnal proceedings by the respondents agai nst the
appellants is clearly an abuse of the process of the court.
Scope and anmbit of courts\022 powers under section 482
Cr.P.C

This court in a nunber of cases has | aid down the scope
and anmbit of courts\022 powers under section 482 Cr.P.C. Every
Hi gh Court has inherent power to act ex debito justitiae to do
real and substantial justice, for the administration of which
alone it exists, or to prevent abuse of the process of the court.
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| nherent power under section 482 Cr.P.C. can be exercised:
(i) to give effect to an order under the Code;

(ii) to prevent abuse of the process of court, and
(iii) to otherw se secure the ends of justice.

I nherent powers under section 482 Cr.P.C. though wi de
have to be exercised sparingly, carefully and with great
caution and only when such exercise is justified by the tests
specifically laid dowmn in this section itself. Authority of the
court exists for the advancement of justice. |If any abuse of the
process leading to injustice is brought to the notice of the
court, then the Court would be justified in preventing injustice
by i nvoking i nherent powers in absence of specific provisions
in the Statute.
Di scussi on of deci ded cases

Ref erence to the foll ow ng cases would reveal that the
courts have consistently taken the view that they nust use
this extraordinary power to prevent injustice and secure the
ends of justice. ~The English courts have al so used inherent
power to achieve the sane objective. It is generally agreed that
the Crown Court has inherent power to protect its process
fromabuse. In Connelly v. DPP [1964] AC 1254, Lord Devlin
stated that where particular crimnal proceedings constitute
an abuse of process, the court is enpowered to refuse to all ow
the indictment to proceed to trial. Lord Salnon in DPP v.
Hunphrys [1977] AC 1 stressed the inportance of the
i nherent power when he observed that it is only if the
prosecution anpbunts to an abuse of the process of the court
and i s oppressive and vexatious that the judge has the power
to intervene. He further nentioned that the court\022s power to
prevent such abuse is of great constitutional inportance and
shoul d be jeal ously preserved.

In RP. Kapur v. State of Punjab AR 1960 SC 866, this
court summarized sonme categories of ‘cases where inherent
power can and shoul d be exercised to quash the proceedings:
(i) where it manifestly appears that there is a
| egal bar against the institution or continuance
of the proceedi ngs;

(ii) where the allegations in the first-information
report or conplaint taken at their face val ue

and accepted in their entirety do not constitute

the of fence all eged,;

(i) where the allegations constitute an of fence,
but there is no | egal evidence adduced or the

evi dence adduced clearly or manifestly fails to
prove the charge

The powers possessed by the Hi gh Court under section
482 of the Code are very wide and the very plenitude of the
power requires great caution in its exercise. The court nust
be careful to see that its decision in exercise of this power is
based on sound principles. The inherent power should not be
exercised to stifle a legitimte prosecution. The H gh Court
should normally refrain fromgiving a prima facie decision in a
case where all the facts are inconplete and hazy; nore so,
when the evidence has not been coll ected and produced before
the court and the issues involved, whether factual or legal, are
of such magni tude that they cannot be seen in their true
perspective without sufficient material. O course, no hard
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and fast rule can be laid down in regard to cases in which the
High Court will exercise its extraordinary jurisdiction of
guashi ng the proceedi ngs at any stage.

This court in State of Karnataka v. L. Miniswany &
O hers (1977) 2 SCC 699 observed that the whol esone power
under section 482 Cr.P.C. entitles the H gh Court to quash a
proceedi ng when it conmes to the conclusion that allow ng the
proceeding to continue woul d be an abuse of the process of
the court or that the ends of justice require that the
proceedi ng ought to be quashed. The Hi gh Courts have been
i nvested with inherent powers, both in civil and crimnmna
matters, to achieve a salutary public purpose. A court
proceedi ng ought not to be permitted to degenerate into a
weapon of harassnent or persecution. The court observed in
this case that ends of justice are higher than the ends of nere
| aw t hough justice must be admni stered according to | aws
made by the |l egislature. This case has been followed in a | arge
nunber of 'subsequent cases of this court and other courts.

I n Chandrapal Singh & OQthers v. Miharaj Singh &
Anot her (1982) 1 SCC 466, in a landlord and tenant matter
where crimnal proceedi ngs had been initiated, this Court
observed in para 1 at page 467 as under: -

\023A frustrated l'andlord after having nmet his
waterl oo in the hierarchy of civil courts, has further
ennmeshed the tenant in a frivolous crinmna
prosecution which prim facie appearsto be an
abuse of the process of |aw The facts when stated
are so telling that the further discussion nay
appear to be superfluous.\024

The court noticed that the tendency of perjury is very
much on the increase. Unless the courts come down heavily
upon such persons, the whole judicial process would conme to
ridicule. The court also observed that chagrined and
frustrated litigants should not be pernmitted to give vent to
their frustration by cheaply invoking jurisdiction of 'the
crimnal court.

This court in Madhavrao Jiwajirao Scindia & Cthers
v. Sanbhajirao Chandrojirao Angre & Qthers (1988) 1 SCC
692 observed in para 7 as under

\ 0237. The I egal position is well settled that
when a prosecution at the initial stage is askedto
be quashed, the test to be applied by the court is as
to whether the uncontroverted all egati ons as nade
prima facie establish the offence. It is also for the
court to take into consideration any special features
whi ch appear in a particular case to consider
whether it is expedient and in the interest of justice
to pernmit a prosecution to continue. This is so on
the basis that the court cannot be utilized for any
obl i que purpose and where in the opinion of the
court chances of an ultimate conviction is bleak
and, therefore, no useful purpose is likely to be
served by allowing a crimnal prosecution to
continue, the court may while taking into
consi deration the special facts of a case al so quash
the proceedi ng even though it may be at a
prelimnary stage.\024

In State of Haryana & Others v. Bhajan Lal & Qthers
1992 Supp. (1) SCC 335, this court in the backdrop of
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interpretation of various relevant provisions of the Cr.P.C.
under Chapter XIV and of the principles of |aw enunciated by
this court in a series of decisions relating to the exercise of the
extraordi nary power under Article 226 of the Constitution of
India or the inherent powers under section 482 Cr.P.C. gave
the follow ng categories of cases by way of illustration wherein
such power could be exercised either to prevent abuse of the
process of the court or otherwise to secure the ends of justice.
Thus, this court nade it clear that it may not be possible to
I ay down any precise, clearly defined and sufficiently
channel i sed and inflexible guidelines or rigid forrmulae and to
gi ve an exhaustive list to nyriad kinds of cases wherein such
power shoul d be exercised:

\023(1) Were the allegations made in the first

i nformati on report or the conplaint, even if they are

taken at their face val ue and accepted in their

entirety do not prinma facie constitute any offence or

make out a case against the accused.

(2) Wiere the allegations in the first information

report and other materials, if any, acconpanying

the FIR do not disclose a cogni zabl e of f ence,

justifying an investigation by police officers under

Section 156(1) of the Code except under an order of

a Magistrate within the purview of Section 155(2) of

t he Code.

(3) Where the uncontroverted all egati ons nade in

the FIR or conplaint and the evidence collected in

support of the sane do not disclose the comi ssion

of any offence and make out a case against the

accused.

(4) Were, the allegations in the FIR do not

constitute a cogni zabl e of fence but constitute only a

non- cogni zabl e offence, no investigation is pernitted

by a police officer without an order of a Magistrate

as contenpl at ed under Section 155(2) of the Code.

(5) VWere the allegations made in the FIR or

conplaint are so absurd and inherently inprobable

on the basis of which no prudent person can ever

reach a just conclusion that there . is sufficient

ground for proceedi ng agai nst the accused.

(6) VWere there is an express | egal bar engrafted

in any of the provisions of the Code or the

concerned Act (under which a crimnal proceeding

is instituted) to the institution and continuance of

the proceedi ngs and/or where there is a specific

provision in the Code or the concerned Act,

provi ding efficacious redress for the grievance of the
aggrieved party.

(7) Where a crimnal proceeding is manifestly

attended with nala fide and/or where the

proceeding is nmaliciously instituted with an ulterior

noti ve for weaking vengeance on the accused and

with a viewto spite himdue to private and persona

gr udge.

This court in Janata Dal v. H S. Chowdhary & Qthers
(1992) 4 SCC 305 observed thus:
\ 023132. The crimnal courts are clothed with
i nherent power to nake such orders as may be
necessary for the ends of justice. Such power
t hough unrestricted and undefined shoul d not be
capriciously or arbitrarily exercised, but should be
exercised in appropriate cases, ex debito justitiae to
do real and substantial justice for the
admi ni stration of which alone the courts exist. The
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powers possessed by the H gh Court under section

482 of the Code are very wi de and the very

pl entitude of the power requires great caution in its
exercise. Courts nust be careful to see that its
decision in exercise of this power is based on sound
principl es.\024

In G Sagar Suri & Another v. State of UP & Qthers
(2000) 2 SCC 636, this court observed that it is the duty and
obligation of the crimnal court to exercise a great deal of
caution in issuing the process particularly when matters are
essentially of civil nature.

This court in Roy V.D. v. State of Kerala (2000) 8 SCC
590 observed thus: -

\ 02318. Itis well settled that the power under
section 482 Cr.P.C has to be exercised by the High
Court, inter alia, to prevent abuse of the process of
any court or otherw se to secure the ends of justice.
Where crimnal proceedings are initiated based on
illicit material collected onsearch and arrest which
are per se illegal and vitiate not only a conviction
and sentence based on such material but also the
trial itself, the proceedings cannot be allowed to go
on as it cannot but amount to abuse of the process
of the court; in such a case not quashing the
proceedi ngs woul d perpetuate abuse of the process
of the court resulting in great hardship and
injustice to the accused. |n our opinion, exercise of
power under section 482 CrPC to quash
proceedings in a case like the one on hand, would
i ndeed secure the ends of justice.\024

This court in Zandu Pharnmaceutical Works Ltd. &
QO hers v. Mhd. Sharaful Haque & Another (2005) 1 SCC
122 observed thus: -

\ 0231t woul d be an abuse of process of the court to
al l ow any action which would result in injustice and
prevent pronotion of justice. In exercise of the
powers, court would be justified to quash any
proceeding if it finds that initiation/continuance of
it amounts to abuse of the process of court or
guashi ng of these proceedi ngs woul d ot herwi se
serve the ends of justice. Wen no offence is
di scl osed by the conplaint, the court nay exam ne
the question of fact. Wen a conplaint is sought to
be quashed, it is permssible to look into the
materials to assess what the conpl ai nant has
al | eged and whet her any offence is made out even if
the allegations are accepted in toto.\024

In Indian G| Corporation v. NEPC India Ltd. &
O hers (2006) 6 SCC 736, this court again cautioned about a
growi ng tendency in business circles to convert purely civi
di sputes into crimnal cases. The court noticed the preval ent
i mpression that civil law renedies are time consum ng and do
not adequately protect the interests of |enders/creditors. The
court further observed that \023any effort to settle civil disputes
and cl ai ms, which do not involve any crimnal offence, by
appl yi ng pressure through crimnal prosecution should be
deprecat ed and di scouraged.\ 024

The question before us is - whether the case of the
appel l ants comes under any of the categories enunerated in
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Bhajan Lal (supra)? 1Is it a case where the allegations made
inthe first information report or the conplaint, even if they
are taken at their face value and accepted in entirety, do not
make out a case agai nst the accused under Sections 420, 467

and 120B | PC? For determ nation of the question it becones

rel evant to note the nature of the of fences all eged against the
appel l ants, the ingredients of the offences and the avernents
nmade in the FIR conplaint.

In the instant case, the first information report has been
regi stered under sections 420/ 467/ 120B | PC. The al | egati ons
leveled in the first information report are of (1) cheating and (2)
forgery.

Anal ysi s of relevant provisions of |aw
Firstly, we shall deal with the section 420 | PC. Cheating
is defined in section 415 I PC and i s puni shabl e under section
420 1 PC. Section 415-is set out bel ow
\ 023415. Cheati ng.\027Whoever, by decei vi ng any
person, fraudul ently or dishonestly induces the
person so deceived to deliver any property to any
person, or to consent that any person shall retain
any property, or intentionally induces the person so
deceived to do or omt to do anything which he
woul d not do or om't if he were not so deceived, and
whi ch act or om ssion causes or is |likely to cause
danage or harmto that person in body, mnd
reputation or property, is said to \021lcheat\022.
Expl anati on.\ 027A di shonest conceal ment of facts
is a deception within the neaning of this section.\024

Section 415 I PC thus requires \026
1. deception of any person.
2. (a) fraudul ently or dishonestly inducing that person-
(i) to deliver any property to any person; or
(ii) to consent that any person shall retain any
property; or
(b) intentionally inducing that person to do or onmt to
do anyt hi ng which he would not do or - omt if he were not
so deceived, and which act or om ssion causes-or is likely
to cause danmage or harmto that person.in body m nd,
reputation or property.

On a reading of the aforesaid section, it is manifest that
in the definition there are two separate classes of acts which
the person deceived may be induced to do. In the first class of
acts he may be induced fraudulently or dishonestly to deliver
property to any person. The second class of acts/ is the doing
or omtting to do anything which the person deceived woul d
not do or onmit to do if he were not so deceived. In the first
cl ass of cases, the inducing nust be fraudul ent or “di shonest.
In the second class of acts, the inducing nust be intentiona
but need not be fraudul ent or dishonest. Therefore, it is the
intention which is the gist of the offence. To hold a person
guilty of cheating it is necessary to show that he had a
fraudul ent or dishonest intention at the tinme of making the
prom se. Fromhis nmere failure to subsequently keep a
promi se, one cannot presunme that he all along had a cul pable
intention to break the prom se fromthe begi nni ng.

We shall now deal with the ingredients of section 467
IPC. Section 467 |PC reads as under
\ 023467. Forgery of valuable security, will etc.\027
Whoever forges a docunent which purports to be a
val uabl e security or a will, or an authority to adopt
a son, or which purports to give authority to any
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person to nmake or transfer any val uable security, or
to receive the principal, interest or dividends
thereon, or to receive or deliver any noney,
noveabl e property, or valuable security, or any
docunent purporting to be an acquittance or receipt
acknow edgi ng the payment of noney, or an
acquittance or receipt for the delivery of any
noveabl e property or valuable security, shall be
puni shed with inprisonment for life, or with

i mprisonnment of either description for a term which
may extend to ten years, and shall also be liable to
fine.\024

The followi ng ingredients are essential for conm ssion of
the of fence under section 467 |PC

1. the docunent in question so forged;
2. the accused who forged it.
3. t he document i s one of the kinds enunerated

in the aforenentioned section

The basic ingredients of offence under Section 467 are

al toget her mssing even in the allegations of the FIR against
the appellants. Therefore, by no stretch of the imagination
the appellants can be l'egally prosecuted for an offence under
Section 467 | PC

Even if all the averments nade in the FIR are taken to be
correct, the case for prosecution under sections 420 and 467
| PC i s not nade out against the appellants. To prevent abuse
of the process and to secure the ends of justice, it becones
i nperative to quash the FIR and any further proceedings
emanating therefrom

The court nust ensure that crimnal prosecution is not
used as an instrument of harassnent or for seeking private
vendetta or with an ulterior notive to pressure the accused.

On anal ysis of the aforementioned cases, we are of the opinion
that it is neither possible nor desirable to lay down an

infl exible rule that woul d govern the exercise of i nherent
jurisdiction. Inherent jurisdiction of the Hgh Courts under
Section 482 Cr.P.C. though wide has to be exercised sparingly,
carefully and with caution and only when it is justified by the
tests specifically laid down in the Statute itself andin the

af orenmenti oned cases. In view of the settled | egal position, the
i mpugned judgnent cannot be sustai ned.

Before parting with this appeal, we would like to discuss
an issue which is of great public inportance, i.e., how and
when warrants should be issued by the Court? It has cone to
our notice that in many cases that bail abl e and non-bail abl e
warrants are issued casually and mechanically. In the instant
case, the court w thout properly conprehending the nature of
controversy involved and wi thout exhausting the avail abl e
remedi es i ssued non-bail able warrants. The trial court
di sregarded the settled legal position clearly enunerated in the
foll owi ng two cases.

In Owati v.State of UP & Anot her (2004) 4 SCC 425,
this court dealt with a rather unusual nmatter wherein the Hi gh
Court firstly issued bail able warrants agai nst the appell ant
and thereafter by issuing non-bailable warrants put the
conpl ai nant of the case behind bars w thout going through
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the facts of the case. This Court observed that the
unfortunate sequel of such unm ndful orders has been that

the appellant was taken into custody and had to renmain in jai
for a few days, but without any justification whatsoever. She
suffered because facts of the case were not considered in
proper perspective before passing the orders. The court also
observed that sone degree of care is supposed to be taken

bef ore issuing warrants.

In State of U.P. v. Poosu & Another (1976) 3 SCC 1 at
para 13 page 5, the Court observed:

\ 023Whet her in the circunstances of the case, the
attendance of the accused respondent can be best
secured by issuing a bail able warrant or non-
bai | abl e warrant, is a matter which rests entirely in
the discretion of the court. Although, the discretion
is exercised judiciously, it is not possible to
conput eri'ze and reduce into inmutable fornul ae
the diverse considerationson the basis of which this
di scretion is exercised.” Broadly speaking, the court
woul d take into account the various factors such as
the nature and seriousness of the offence, the
character of the evidence, circunstances peculiar to
the accused, possibility of his absconding, |arger
interest of the public and the State.

Personal liberty and the interest of the State

Cvilized countries have recogni zed that liberty is the
nost precious of all the human rights. The American
Decl arati on of Independence 1776, French Decl aration of the
Ri ghts of Men and the Citizen 1789, “Universal Declaration of
Human Rights and the International Covenant of Civil and
Political R ghts 1966 all speak with one voice - liberty is the
natural and inalienable right of every human being. Simlarly,
Article 21 of our Constitution proclains that no one shall be
deprived of his liberty except in accordance with the procedure
prescri bed by | aw

The issuance of non-bail able warrants invol ves
interference with personal liberty. Arrest-and inprisonnment
nmeans deprivation of the nost precious right of an individual
Therefore, the courts have to be extrenely careful before
i ssui ng non-bail abl e warrants.

Just as liberty is precious for an individual so is the
interest of the society in maintaining |aw and order.  Both are
extrenmely inportant for the survival of a civilized society.
Sonetimes in the larger interest of the Public and the State it
becomes absolutely inperative to curtail freedom of an
i ndividual for a certain period, only then the non-bail abl e
warrants shoul d be issued.

When non-bail abl e warrants should be issued

Non- bai | abl e warrant should be issued to bring a person
to court when sumons of bail able warrants woul d be
unlikely to have the desired result. This could be when:
* it is reasonable to believe that the person
will not voluntarily appear in court; or
* the police authorities are unable to find
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the person to serve himwith a sumon;

or

* it is considered that the person could
harm soneone if not placed into custody

i medi atel y.

As far as possible, if the court is of the opinion that a
summon will suffice in getting the appearance of the accused
in the court, the sunmon or the bailable warrants shoul d be
preferred. The warrants either bailable or non-bail able shoul d
never be issued wthout proper scrutiny of facts and conplete
application of mnd, due to the extremely serious
consequences and ram fications which ensue on issuance of
warrants. The court nust very carefully exam ne whether the
Crimnal Conplaint or FIR has not been filed with an oblique
noti ve.

I n conpl aint cases, at the first instance, the court should
direct serving of the sumons along with the copy of the

conplaint. ~If the accused seemto be avoiding the sumons,
the court, in-the second instance should issue bail abl e-
warrant. In the third instance, when the court is fully

satisfied that the accused is avoiding the court\022s proceeding
intentionally, the process of issuance of the non-bail able
warrant should be resorted to. Personal Lliberty is paranount,
therefore, we caution courts at the first and second instance to
refrain fromissuing non-bail able warrants.

The power being discretionary nmust be exercised
judiciously with extreme care and caution. The court shoul d
properly bal ance both personal |iberty and societal interest
before issuing warrants. There cannot be any straight-jacket
formula for issuance of warrants but as a general rule, unless
an accused is charged with the conm ssion of an offence of a
hei nous crime and it is feared that he'is likely to tanper or
destroy the evidence or is likely to evade the process of |aw,
i ssuance of non-bail abl e warrants shoul d be avoi ded.

The Court should try to maintain proper bal ance between
i ndividual liberty and the interest of the public and the State
whi | e i ssuing non-bail abl e warrant.

On consideration of the totality of facts and
circunst ances of this case, the inpugned judgnment and order
of the Hi gh Court cannot be sustained.

Needl ess to nention that the concerned civil court (where
the suit is pending) shall decide the suit w thout being
i nfl uenced by any observation made by us in this judgnent
regarding the nerits of the civil suit.

Reverting to the facts of this case, we are of ‘the
consi dered view that the inmpugned judgnent of the High
Court in declining to exercise its inherent power has led to
grave mscarriage of justice. Consequently, we set aside the
i mpugned judgnment and in order to prevent abuse of the
process of the court and to otherw se secure the ends of the
justice we direct that all the proceedi ngs emanating fromthe
FIR shall stand quashed. The appeal is disposed of
accordingly. In the facts and circunstances of this case, we
direct the parties to bear their own costs.




