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BENCH

S.B. Sinha & Harjit Singh Bed
JUDGVENT:

JUDGMENT

Wl TH

CONTEMPT 'PETI TION NO. 270 OF 2007

[Arising out of S.L.P. (Cvil) No. 6795 of 2007]

S.B. SINHA, J :

1. Leave granted.

2. The question as to whether a purchaser of a property belonging to the
deceased testator should be inpleaded as a party in a probate proceedings is
the question involved in this appeal which arises out of judgnments and
orders dated 31.08.2006 in CM (Min) No. 285 of 2005 and 13.11. 2006

passed in Review Petition No. 393 of 2006 by a |earned Single Judge of the
Del hi Hi gh Court.

3. The property in question admttedly bel onged to one Har Bhagwan.

He died on 03.11.1997. He was survived by his w fe, four daughters and

two sons. Respondents herein are daughters of the 'said Har Bhagwan. One

of the sons of Har Bhagwan was Raj Kumar. Wfe of Har Bhagwan has

passed away. Allegedly, another son of Har Bhagwan was given in

adopti on.

4, Har Bhagwan executed a WII on 09.09.1997. Respondents herein are
the beneficiaries thereof. They filed an application for grant of probate in
the year 2000. Both the sons of Har Bhagwan filed objections thereto. Raj
Kumar propounded another W1l of the said Har Bhagwan whi ch was

al  egedly executed on 30.10.1997. Indisputably, Raj Kumar executed two

deeds of sale dated 20.06.2003 and 27.06.2003 in favour. of one Amt

Pahwa. The properties purported to have been transferred by reason of the
sai d deeds of sale form ng subject-natter of the grant under the WIIl. No
probate was obtained in respect of the said WII dated 30.10.1997.. Even no
objection fromother |egal heirs of the |ate Har Bhagwan was obt ai ned.

I mredi ately after execution of the said deeds, the said Armit Pahwa entered
into an agreement to sell dated 25.07.2003 in respect of one of the
properties. In furtherance thereto, a purported deed of sale i's said to have
been executed in respect of the other property on 29.08.2003.

5. Appel 'ant herein filed an application for his inpleadment in the said
probate proceedings. It was allowed by an order dated 24.12.2004. By

reason of the inpugned judgment, the Hi gh Court has reversed the said

judgrment and order on an application filed under Article 227 of the
Constitution of India by the respondents herein

6. M. Raju Ramachandran, |earned Seni or Counsel appearing on behal f
of the appellant, in support of the appeal, would submt that the H gh Court
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commtted a serious error insofar as it failed to take into consideration that in
a proceedi ng under the Indian Succession Act, 1925, (for short, \021the Act\022)
the court shoul d al ways nake an endeavour to avoid multiplicity of

proceedings. It was contended that the court\022s power to inplead a party,

who, strito sensu, rmay not be a necessary party is wide. Strong reliance in
this behal f has been placed on a decision in Banwarilal Shriniwas v. Kumari

Kusum Bai and O hers [AIR 1973 (MP) 69] as also in Seth Beni Chand

(since Dead) Now by L.Rs. v. Snt. Kanla Kunwar and Qthers [(1976) 4

SCC 554] .

7. M. O P. Khadaria, |earned counsel appearing on behal f of

Respondent Nos. 1 to 3 and Respondent No. 4, who appeared in person, on

the other hand, submitted that the appellant is not a necessary party to the
proceedi ng and, thus, the inpugned judgnent should not be interfered wth.

8. Chapter | of Part I'X of the Act provides for grant of Probate and/or
Letters of Administration. A probate can be granted only to an executor
appoi nted by the WIl .~ Chapter Il of the Act provides for revocation or
annul ment ‘for just cause. |Illustration appended to Section 263 of the Act

reads as ‘under

\ 023l Il ustration
(i) The Court by which the grant was made had no
jurisdiction.

(ii) The grant was nade without citing parties who
ought to have been cited.

(iii) The wi |l of which probate was obtained was forged
or revoked.

(iv) A obtained letters of adninistration to the estate of
B, as his widow, but it has since transpired that she
was never married to him

(v) A has been taken adm nistration to the estate of B
as if he had died intestate, but a will has since been
di scover ed.

(vi) Since probate was granted, a latter wll has been
di scover ed.

(vii) Since probate was granted, a codicil has been
di scovered whi ch revokes or adds to the
appoi nt nent of executors under the will.

(viii) The person to whom probate was, or |etters of
adm ni stration were, granted has subsequently
become of unsound m nd.\ 024

9. Il'lustration (ii) provides for revocation of grant if nade wi thout citing
parti es who ought to have been cited.

10. Section 283 of the Act provides for the powers of the District Judge to
grant probate, which is in the following terns :

\ 023283. Power of District Judge.- (1) In all cases the
District judge or District Delegate may, if he thinks

proper, -
(a) exam ne the petitioner in person, upon oath;
(b) require further evidence of the due execution of the

will or the right of the petitioner to the letters of
adm ni stration, as the case may be;
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(c) issue citations calling upon all persons clainmng to
have any interest in the estate of the deceased to

cone and see the proceedi ngs before the grant of

probate or letters of adm nistration.

(2) The citation shall be fixed up in sonme conspi cuous
part of the court-house, and also the office of the
Col l ector of the district and otherw se published or made
known in such manner as the Judge or District Del egate

i ssuing the same may direct.

(3) Where any portion of the assets has been stated by
the petitioner to be situate within the jurisdiction of a
Di strict Judge in another State, the District Judge issuing
the sane shall cause a copy of the citation to be sent to
such other District Judge, who shall publish the sane in
the same manner as if it were a citation issued by

hi nsel f, and shall certify such publication to the District
Judge who issued the citation.\024.

11. Section 307(1) of the Act provides for power of the Executor or
Admi ni strator to di spose of property in the following terms :

\ 023307. Power of 'executor or administrator to di spose of
property.-(1) Subject to the provisions of sub-section (2),
an executor or adm nistrator has power to dispose of the
property of the deceased, vested i n himunder section

211, either wholly or \in part, in such manner as he may
think fit.\024

12. Sons of |ate Har Bhagwan had entered Caveats. Their objections
woul d be considered in the probate proceedings. Raj Kumar is not only
opposi ng grant of probate in favour of the respondents herein in respect of
the WIIl date 09.09.1997; but he hinself is said to be claimng under a W
executed by Late Har Bhagwan on 30.10. 1997.

13. A transferee of a property during the pendency of a proceeding is not
a necessary party. Citations are necessary to be nmade to only of those who,
inter alia, claimthrough or under the WIIl or deny or dispute the execution
t her eof .

14. The High Court in its inpugned judgnent has noticed that the
attesting witnesses of the WIl had al ready beenexam ned. |f the appellant
herein is inpleaded as a party, the clock would be put back. Before the Hi gh
Court as also before us, argunments have been advanced in regard to conduct

of the appellant as also the fact that they are only specul ators who had
purchased litigated properties. But we may not go thereinto.

15. In Banwarilal Shriniwas (supra) whereupon M. Ramachandran has
pl aced reliance, the Hi gh Court was considering the case of a purchaser in a
proceedi ng under Section 263 of the Act.

16. Raj Kumar evidently was aware of the proceedings. |f a proceeding
had been initiated for grant of probate, the appellant and/or his predecessor
Shri Amit Pahwa woul d be deened to have notice thereof.

17. Citation, as is well-known, should be conspicuously displayed on a
noti ce board. Before purchasing the properties, Anmt Pahwa and
consequently the appellant had taken a calculated risk. 1In a situation of this

nature, he is not a necessary party. He took the risk of the result of the
probat e proceedings. Hi s apprehension that Raj Kumar may not take any
interest inthe litigation cannot by itself a ground for interfering with the
i mpugned j udgnent . It is speculative in nature.
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18. In Seth Beni Chand (supra), whereupon reliance has been placed by

M. Ramachandran, this Court was considering an argunent as to whether

al i enees of properties are entitled to citation in probate proceedings. This
Court proceeded on the assunption that Banwarilal Shrinivas (supra) |ays

down the correct law. But even therein a distinction was nmade stating that
the alienee was a transferee pendent lite. The said decision, therefore, is an
authority for the proposition that no citation need be issued to any person
who had no right to the property prior to the comrencenent of the probate
proceedings. This Court in no uncertain termopined that the alienees had no
right to be heard in the appeal The said decision, therefore, runs counter to
the subm ssion of M. Ranachandran.

19. We nay notice that a Division Bench of the Delhi Hi gh Court in

I ndi an Associ ates v. Shivendra Bahadur Singh & Others [104 (2003) DLT

820], opined that the court must be satisfied in regard to the execution of the
WIl. It is not concerned with any other arrangenment. It was held

\02326. The respondent  on the other hand have tried
to distinguish the cases relied upon by the appellant by
contendi ng that all those were cases where, certain
persons were allowed to - intervene or were inpleaded but
all were cases of famly nenmbers and as such as the
appel  ant-herein, could apply to be nade a party in
pr obat e proceedi ngs.

27. During the hearing of the natter, we drew the
attention of both the parties to the provisions of Section
307 of the Succession Act, which made the perm ssion of
the court to be nmandatory for purposes of transfer of
property by an adm nistrator. —Both the parties were
heard on this aspect.\024

20. Even otherwi se ordinarily a transferee pendent lite w thout |eave of
the court cannot be inpleaded as a party. [See Bibi Zubai da Khatoon v.
Nabi Hassan Saheb and Anot her ' (2004) 1 SCC 191].

21. Furthernore, the plaintiff in the suit is the domnus litis. |[|f he intends
to take a calculated risk in the matter, the court nmay not exercise its
di scretionary jurisdiction. [See Kasturi_ v. lyyanmerumal and Qthers (2005)

6 SCC 733 \026 Para 18 and Dhannalal v. Kalawatibai & Others (2002) 6 SCC
16 \ 026 Para 23]

22. For the reasons aforenentioned, we do not find any nmerit in this

appeal , which is disnmissed accordingly with costs. Counsel\022s fee assessed at
Rs. 10, 000/ -.

23. In view of the aforenmentioned judgnent and order, no orders are
necessary to be passed in the contenpt petition




