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1. Leave granted.

2. A short but “interesting question which arises for consideration in this
appeal is as to whether an application under Section 263 of the Indian
Succession Act for revocation of grant of probate would be naintainable,
inter alia, on the prenmise that the appell ant\022s name was not cited in the said
application for grant of probate.

3. The basic fact of the matter is not in dispute.

4. A WIl was executed by one Lakhpati Devi w dow of |ate Mahadeo

Jai swal in favour of the respondent herein who was one of the grand sons of
| at e Bhagwati di na, one of the brothers of |ate Mahadeo Prasad. Appellant
herein clainmed that the said Lakhpati Devi had executed another will on or
about 12.3.1996. The said Lakhpati Devi-adm ttedly expired on 13.03.1996.
VWereas the appellant did not file any application for grant of probate in
relation to the aforenmentioned will dated 12.03.1996, the respondent did so
on 6.9.1996. In the said application, it was contended that the properties
under the WIIl are situated in Bonbay stating

\023That the said deceased at the tine of her death

had a fixed place of abode at Room No.10-11

Bhar at Buil di ng, Sonapur Lane, Chira Bazar,

Munbai \ 026 400 002 and | eft property w thin

Greater Bonbay in the State of Maharashtra.\024

It was furthernore stated

\ 023That no application has been nade to any District
Court or District Delegate or to any other High

Court for probate of any will of the said deceased

or for Letter of Administration with or without the
W1l annexed to her property and credits.\024

5. However, an application for amendnent of the application for grant of
probate was filed in the said testanmentary proceedi ngs which was al | owed.

On the basis of the avernments nade by the respondent in the anended
application, citations were published only at Bonmbay on 28.1.1997.
Respondent, however, filed an application for anmendrment of the petition for
grant of probate on 21.03.1997, inter alia, stating

\023That the said deceased at the tine of her death

had a fixed place of abode at Room No. 10-11

Bhar at Buil di ng, Sonapur Lane, Chira Bazar,

Munbai -400 002 and left property within G eater
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Bonbay in the State of Maharashtra and el sewhere
in Union of India.\024

It was, therefore, not disclosed at what other places the properties are
si tuat ed.
6. It was furthernore averred that there was no heir known to the
petitioner on the side of husband of the deceased. The schedul e of assets
allegedly left by the deceased was also inserted in the schedule of the
properties stating
1
Al'l that piece and parcel of pension tax
| and of ground (since redeened) with the
nessauges tentanent or dwelling house
standi ng thereon situate |ying behind at
Sonapur Street G rgaum Road out si de
the Fort of Bombay in the Registration
Sub-Di strict of Bonmbay in the |and of
t he Bonmbay cont ai ned by
adneasurenent 243 )two hundred and
forty three) square yards or thereabouts
and registered in the Books of Coll ector
New No. 980 New Survey No. 8158 and
Cadastral Survey No.567 of Bhul eshwar
Di vision and in the books of the
Col I ector of Municipal Rates and Taxes
under (C) wards No. 3385 and Street
No. 6 and bounded as follows : that isto
say on or towards the East by the
properties bearings Cadastral Survey
Nos. 570, 571, 572, 573 and 574 on or
towards the west partly by the properties
beari ng Cadastral Survey No.565 and
566 and partly by a passage on or
towards the north by the property
beari ng Cadastral Survey No.568 and or
towards the south by the Sonapur Street
Val ued at
Accrued gross rent of the above
i moveabl e property fromthe date of

death till filing of this petition
Rs. 1, 00, 000/ -

Rs. 7,500/ -

2

S.B. Alc No.21416 with Bank of India,
Kol abadevi Branch Monbai -2 standing
in the name of deceased with accrued
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interest upto date of filing this petition

Rs. 1, 000/ -

3.

Amount standing to the credit of the
deceased in current A/c No.31080 with
Bank of |ndia Kol abadi Branch Munba
standing in the name of Ms Mhadeo
forthwith in which deceased was sol e

Propri et or
Rs. 3, 000/ -
4

The M|k 'shop being shop No. 1/ 11
situated at Bharat Buil ding Sonapur lane
Chira Bazar Munbai-2 currently
infrastructure in the nanme & style of
Mahadeo farm: together with val ued at

Rs. 50, 000/ -
IN THE STATE OF UTTAR PRADESH

5.

One open piece of land situate at Dist.
Pratap Gad, Village \026 Mahadeo Nagar,
(U.P.) Val ued at

The above pl ot does not fetch any rent of

i ncone.

Rs. 1, 000/ -

TOTAL

Rs. 1, 62, 500/ -

7. However, no citation was nmade in the State of Uttar Pradesh. A

probate was granted in favour of the respondent by the H gh Court by order
dated 7.4.1997. An application for revocation of the said grant of probate
was made by the petitioner herein, inter alia, on the prenise that although
she was one of the heirs of the said Lakhpati Devi, no citation was made.
Furthernore, a WIIl had al so been executed in her favour

8. A learned Single Judge of the Bonbay H gh Court dismissed the
application for revocation of probate filed by the petitioner which was

mar ked as M scel | aneous Petition No.1 of 2000 by a judgnment and order

dat ed 23.6.1996 opi ni ng

\023The requirerments for letter of adm nistration and

grant of probate are different. It is an adnmitted

position that public notice was issued before

issuing a probate. The petitioner neither filed any

caveat nor filed any objection after the publication

Therefore, this petition does not survive for

consi deration.\024
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8. On an intra court appeal having been preferred thereagainst, a

Di vi sion Bench of the said Court, on the prem se that the appellant was not a
| egal heir of the deceased being an agnate, disnissed the sane.

9. M. Raju Ramachandran, |earned senior counsel appearing on behalf

of the appellant, inter alia, would submt that the H gh Court committed a
grave error in passing the inpugned judgrment insofar as it failed to take into
consideration that an agnate is also an heir in terns of the provisions of the
H ndu Succession Act. It was furthernmore contended that the said

application shoul d have been entertained al so having regard to Expl anation

(c) appended to Section 263 of the Indian Succession Act irrespective of the
fact as to whether the appellant had any notice of the probate of the said WII
or not. Even on the ground of non-conpliance of the requirenment of Sub-
section (3) of Section 283 of the Indian Succession Act, the | earned counse
woul d contend, probate was granted wi thout conplying with the

requi rements of | aw

10. Husband of 1 ate Lakhpati Devi |ate Mahadeo Prasad was one of the

five sons of Vindeshwari Prasad-Ganesh Jaiswal; his brothers being late
Bhagwati dina, 1ate Gayadin, |ate Mahavir Prasad and | ate Kailash. Late
Bhagwati di na had three sons, nanely, |ate Mata Prasad, |ate Ram Prasad and
|ate Moti Lal. Respondent herein is one of the sons of |ate Rama Prasad.

Lat e Ramaprasad di ed | eaving behind his w dow Sursati and three sons,

Suresh, Ranmesh and Ravi Prakash (Respondent). O her brothers of

Mahadeo Prasad have di ed 1 eaving behind their respective heirs and | ega
representatives. Late Mahabir Prasad had six sons. Appellant is w dow of

| ate Harihar Prasad, one of the sons; other sons being being |ate Ganga
Prasad, Januna Prasad, Babulal, Late Amrit Lal and Surya Lal

11. Par | i ament ‘enacted the Hi ndu Succession Act, 1956 to amend and

codify the law relating to intestate succession anong H ndus. Section 3(f) of
the H ndu Successi on Act defines\023heir\024 to nmean any person, male or
female, who is entitled to succeed to the property of an intestate under the
Act. Section 15 of the Act |ays down the general rules of succession in the
case of female Hndus in the following terns :

\ 02315. Ceneral rules of succession in the case of

femal e H ndus.\027(1) The property of a femle

H ndu dying intestate shall devol ve-according to

the rules set out in section 16.\027

(a) firstly, upon the sons and daughters

(including the children of any pre-deceased

son or daughter) and the husband;

(b) secondl y, upon the heirs of the husband;

(c) thirdly, upon the nother and father

(d) fourthly, upon the heirs of the father; and
(e) | astly, upon the heirs of the nother.

(2) Not wi t hst andi ng anyt hi ng cont ai ned in sub-
section (1), --

(a) any property inherited by a fenmal e Hi ndu

fromher father or nother shall devolve, in

the absence of any son or daughter of the
deceased (including the children of any pre-
deceased son or daughter) not upon the other
heirs referred to in sub-section (1) in the
order specified therein, but upon the heirs of
the father; and

(b) any property inherited by a fenmal e Hi ndu
from her husband or from her father-in-Ilaw
shal | devolve, in the absence of any son or
daught er of the deceased (including the
children of any pre-deceased son or

daughter) not upon the other heirs referred

to in sub-section (1) in the order specified
therein, but upon the heirs of the husband.\024

12. For the purpose of ascertaining as to who woul d be heirs of the
husband if the deceased did not |eave any sons and daughters or husband;
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reference has to be nade to Section 8 of the Act which reads as under
\ 023Section 8. CGeneral rules of succession in the

case of mal es.\027The property of a male Hi ndu

dying intestate shall devol ve according to the

provisions of this Chapter\027

(a) firstly, upon the heirs, being the relatives

specified in class | of the Schedul e;

(b) secondly, if there is no heir of class I, then
upon the heirs, being the relatives specified in
class Il of the Schedul e;

(c) thirdly, if there is no heir of any of the two
cl asses, then upon the agnates of the deceased; and
(d) lastly, if there is no agnate, then upon the
cognates of the deceased.\024

It is, therefore, not correct to say that agnates of the deceased are not
heirs.
13. M. R-P. Bhatt, senior counsel appearing on behalf of the respondent,
however, woul d contend that in terns of the Rules framed by the Bonbay
Hi gh Court, it-was not necessary to nake any citation in the State of Uttar
Pradesh. Rule 683 of the Bonbay Hi gh Court Rul es reads as under
\023683. Notice to next-of-kin \026 In all applications for
Probate, Letters of ‘Admi nistration and Succession
Certificate, Notice of 'the application shall be given
to all the heirs and next-of-kin of the deceased
nmentioned in the Petition except to those whose
consent has been filed in the proceedings.\024

14. It is, therefore, not correct to contend that no citation in regard to the
heirs of Lakhpati Devi was necessary. The properties |left by the deceased
Lakhpati Devi were situated at two places, one in the State of Mharashtra
and another in the district of Pratapgarh in the State of Utar Pradesh.

15. W have noticed hereinbefore that the respondent, for the reasons best
known to him did not, at the first instance, disclose that any property

bel onging to the testator was situated at a place other than the State of
Maharashtra. Such di sclosure was required to be made in terns of sub-
section (3) of Section 283. Citations were also required to be published by
the concerned District Judge in terns thereof.

16. In the application for amendnent of the application, a vague statenent
was made. Even therein it was not disclosed that another property is situated
inthe District of Pratapgarh in the State of Uttar Pradesh, the reason therefor
i s beyond anybody\ 022s conpr ehensi on

17. The provisions contained in sub-section (3) of Section 283 are
mandatory in nature. Once the statutory requirements are found to have not
been conplied with, an application for revocati on of the grant of probate
woul d be maintainable in terms of Section 263 of the Act, apart fromthe fact
that non-publication of citation could be one of the ground to revoke the
grant of probate. Expl anation (c) appended thereto in a case of this nature
woul d be attracted. The said provision reads thus:

263. Revocation or annul ment for just cause.\027
The grant of probate or letters of adm nistration

may be revoked or annul eed for just cause.

Expl anati on.\ 027Just cause shall be deened to exi st
wher e\ 027

(a) & (b)

(c) the grant was obtai ned by neans of an

untrue allegation of a fact essential in point

of lawto justify the grant, though such

al | egati on was nmade in ignorance or

i nadvertently; or

(d) to (e) ...\024
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18. It may, therefore, be permissible for the appellant to show that a WI I
was executed by said Lakhpati Devi in her favour also on 12.03.1996. M.
Bhat contends that the appellant had given up the right to the property under
the said WIIl. Even if that is so, this Court is not concerned therewith at this
st age.
Appel l ant had merely filed an application. The said application has
not been entertained although the sane, in our opinion, should have been
done. The question, therefore, is as to whether the said application should
have been entertai ned.
19. Rel i ance has been placed by M. Bhat on a decision of this Court in
| shwardeo Narain Singh v. Snt. Kanta Devi & Ors. [AIR 1954 SC 980]
wherein, inter alia, it was held
\ 023The Court of Probate is only concerned with the
guestion as to whether the docunent put forward
as the last will and testament of a deceased person
was duly executed and attested in accordance with
| aw and whet her at the tine of such execution the
testator had sound di sposing m nd. The question
whet her a particul ar bequest is good or bad is not
wi thin the purview of the probate Court.\024

20. The Probate Court, indisputably, exercises a limted jurisdiction. It is
not concerned with the question of title.. But if the probate has been granted
subj ect to conpliance of the provisions of the Act, an application for
revocation would also lie.

21. In Chiranjilal Shrilal Goenka v. Jasjit Singh & Os. [(1993) 2 SCC
507], whereupon again M. Bhat relied upon, this Court held

\0230n a conspectus of the above 1 egal scenario we

concl ude that the Probate Court has been conferred

with exclusive jurisdiction to grant probate of the

wi Il of the deceased annexed to the petition (suit);

on grant of refusal thereof, it has to preserve the

original WIIl produced before it. The grant of

probate is final subject to appeal, if any, or

revocation if made in terms of the provisions of the

Succession Act, It is a judgnent in rem and

concl usive and binds not only the parties but also

the entire world. The award deprives the parties of

statutory right of appeal provided under Section

299. Thus the necessary conclusion is that the

Probate Court al one has excl usive jurisdiction and

the Cvil Court on original side or the Arbitrator

does not get jurisdiction, even if consented to by

the parties, to adjudicate upon the proof or validity

of the WII propounded by the executrix, the

applicant. It is already seen that the executrix was

nom nated expressly in the will is a lega

representative entitled to represent the Estate of the

deceased but the heirs cannot get any probate

before the Probate Court. They are entitled only to

resist the claimof the executrix of the execution

and genui neness of the WIlI. The grant of probate

gi ves the executrix the right to represent the estate

of the deceased, the subject-matter in other

proceedi ngs. W nmake it clear that our exposition

of lawis only for the purpose of finding the

jurisdiction of the arbitrator and not an expression

of opinion on merits in the \023probate suit\024.\024

22. It is now well settled that an application for grant of probate is a
proceeding in rem A probate when granted not only binds all the parties
before the Court but also binds all other persons in all proceedings arising
out of the WIIl or clains under or connected therewith. Being a judgnment in
rem a person, who is aggrieved thereby and havi ng had no know edge about
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the proceedi ngs and proper citations having not been made, is entitled to file
an application for revocati on of probate on such grounds as nmay be avail abl e
to him W are, therefore, of the opinion that the application for revocation
of the grant of probate shoul d have been entertai ned.

23. The i mpugned judgnent, therefore, is set aside and the appeal is
allowed and the matter is remitted to the | earned Single Judge of the Probate
Court with costs. However, we nake it clear that we have not entered the
merit of the matter.




