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Leave granted.
(1) Thi s appeal is directed against the judgnent and order dated 20/ 9/2006
passed by a Division Bench of the Andhra Pradesh Hi gh Court in
C.C. C. A No. 253/ 2004 and the application for adduction of additiona
evi dence marked as City Civil Court Appeal Msc. Petition No. 239 of 2006,
wher eby and whereunder the application filed by the respondent herein,
purported to be under Order 41 Rule 27 of the Code of Cvil Procedure
was al | owed.
(2) The parties entered into a partnership. The said partnership was
reconstituted on 1.7.1994. Plaintiff <respondent contended that pursuant to
the reconstituted partnership deed, the appellant had handed over certain
works to the respondent-firmfor its execution. It is also not in dispute that
the appellant herein retired as a partner fromthe said Firm However, it
has been contended that despite ‘his retirenent, the appellant had
requested the respondent to continue the work allotted in his nane so as to
protect his turnover and continuation of his registration as a special class
contractor. Further, the case of the respondent was that the appellant was
to hand over the payment which he is supposed to receive in |lieu of the
Khammam Proj ect. According to it upon settlenent of accounts of
Khammam Proj ect, an anount of Rs. 34,82,000/- was found due and
payabl e by the appellant to the respondent Firm
(3) The contention of the respondent, on the other hand, is ~that in respect
of construction of Mnister’s quarter at Hyderabad, the appellant had
paid. Rs. 8,00,000/- and Rs. 5,25,316/-. It claimed that a sum of Rs.
8,03,350/- was owing to it by the appellant in respect of the Vijayawada
wor k.
(4) According to the respondent, the appellant issued a cheque of Rs.
34,82,000/- in favour of the Firmin respect of Khanmam Project along
with a covering letter wherein the appellant assured the respondent that he
woul d settle the accounts pertaining to the other two projects after
finalizing the accounts with the departnent. The sai d cheque was
di shonour ed.
(5) On the aforenentioned prem se, on or about 21.1.2002 a suit for
recovery of Rs. 50,74,109/- along with the interest @ 24% per annum was
filed by the respondent herein.
(6) Appellant in his witten statement, while denying and disputing the
af orementi oned contentions of the plaintiff-respondent, inter-alia, asserted
that the cheque had been obtained by it by fraud,forgery and with the
conni vance of one Shri K. Ranmesh Reddy and M. Y.S. Subramani am
Managi ng Partner of the Respondent. It was al so asserted by the appell ant
that he had retired fromthe partnership on 12.1.2000 and all the accounts
bet ween the parties were conprehensively settled which was al so recorded
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in the deed of retirement.

(7) The trial Court franed a general issue as to whether the plaintiffs are
entitled to any relief and did not frane a specific issue with regard to the
case of the appellant herein that the said cheque was an outconme of fraud

and forgery. The learned trial Judge, however, dism ssed the suit holding

as under:

"i) Defendant admits assignnent of Khanmam & Vijayawada Projects to

the petitioner.

ii) Clause 8 of the retirenent deed does not nention about pending work
with the respondent and future dues payable .

i) Plaintiff did not file its accounts to prove that the plaintiff has executed
the entire work at Khanmmam Hospit al

iv) Pendi ng di sposal of the suit filed by the defendant against the plaintiff
for recovery of the anpbunts paid to the plaintiff after

retirement (7.6.2000 & 13.7.2000) on the ground that the

sane was by way of loan, it is difficult to take a view that the

def endant 'has paid any noney after his retirement towards

the dues ‘payabl e under the aforesaid transaction

V) There is a possibility that the cheque was di shonestly obtained."

(8) Respondent preferred an appeal thereagainst. |ndisputably, an
application under O'der XLI Rule 27 of Code of Civil Procedure was filed

on 22. 3. 2006.

(9) It, however, /appears that no notice was issued in relation thereto. The
said application purported to have cone up for consideration along with

the hearing of the appeal

(10) Wth the consent of the parties, the main appeal itself was to be heard.
(11) By reason of the inpugned judgnent, although, the H gh Court noticed
the findings of the learned trial Judge and various decisions operating in

the field, inter alia, held that the application for adduction of additiona
evidence filed by the respondent herein should be allowed, the same being

a requirenent of Court and/or was otherwise for substantial cause.

(12) M . Rakesh Dwi vedi, |earned senior counsel appearing on behalf of the
appel lant, inter alia, would submt that the Hi gh Court prior to passing of

the said order did not give an opportunity to the appellant to file an
objection in regard to the nmaintainability of the 'said application

(13) In any event, the | earned counsel would contend that the respondent’s
application being based on clause (aa) —of Sub-rule (1) of Rule 27 of order

XLl of C.P.C., the Hgh Court conmtted a serious-error inrelying upon

Cl ause (b) thereof.

(14) M. Uday Uresh Lalit, |earned senior counsel appearing on behal f of

the respondent, on the other hand, would subnmit that if the case of the
respondent as set out in his plaint vis-a-vis the findings of learned tria
Judge are to be considered in their entirety, the High Court was correct in
its view

(15) The High Court, in our opinion, failed to apply the provisions of O der
41 Rule 27 of CPCin its correct perspective. Clauses (a), (aa) and (b) of
Sub-rule (1) of Rule 27 of Order XLI refer to three different situations.
Power of the appellate court to pass any order thereunder is linmted. For
exercising its jurisdiction thereunder, the appellate Court must arrive at a
finding that one or the other conditions enunerated thereunder is satisfied.

A good reason must al so be shown as to why the evi dence was not

produced in the trial Court.

(16) Respondent in its application categorically stated that the books of
accounts had been m splaced and the sane were di scovered a few days

prior to the filing of the said application while the office was being shifted.

(17) The High Court, unfortunately did not enter into the said questions at
all . As indicated hereinbefore, the H gh Court proceeded on the basis as if
cl ause(b) of Sub-rule (1) of Rule 27 of Order XLI of CPC was applicable.

(18) It is nowa trite law that the conditions precedent for application of

clause (aa) of Sub-rule (1) of Rule 27 of Order XLI is different fromthat of
clause(b). In the event the fornmer is to be applied, it would be for the
applicant to show that the ingredients or conditions precedent mentioned
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therein are satisfied. On the other hand clause(b) to Sub-rule (1) of Rule 27
of Order XLI of CPCis to be taken recourse to, the appellate Court was

bound to consider the entire evidences on record and come to an

i ndependent finding for arriving at a just decision; adduction of additiona
evi dence as has been prayed by the appell ant was necessary.

(19) The fact that the Hi gh Court failed to do so, in our opinion, amunts to
msdirection in law. Furthernore, if the High Court is correct inits view
that the plaintiff-respondent had proceeded on the basis that the suit inits
entirely based on a cheque, wherefor, it was not necessary for it to file the
books of accounts before the trial Court, finding contrary thereto could not
have been arrived at that the same was in fact required to be proved so as

to enable the appellate Court to arrive at a just conclusion

(20) The Suprene Court in State of Gujarat Vs. Mendrakunar

Par shot t anbhai Desai (dead) by L.Rs--. (2006) 9 SCC 772 relying upon

Muni ci pal Corporation of Geater Bonbay Vs. Lal Pancham and O's.,

hel d as under:

" Though the appellate Court has the power to allow a docurment to be

produced and a witness to be exam ned under Order XLI Rule 27 CPC,

the requirenment of the said Court must be limted to those cases where it
found it ‘necessary to obtain such evidence for enabling it to pronounce
judgrment . -This provision did not entitle the appellate court to let in fresh
evi dence at the appell ate stage where even without such evidence it can
pronounce judgment in-the case. It does not entitle the appellate court to
let in fresh evidence only for purposes of pronouncenent of judgnment in a
particul ar way."

(21) Appel | ate Court should not pass an order so as to patch up the
weakness of the evidence of the unsuccessful party before the trial Court,
but it will be different if the Court itself require the evidence to do justice
bet ween the parties. The ability to pronounce judgnment is to be understood
as the ability to pronounce judgment satisfactorily to the mnd of the
Court. But mere difficulty is not sufficient to issue such direction. Wile
sayi ng so, however, we do not nean that the Court at an appropriate stage
woul d be precluded from considering the applicability of clause (b).

(22) We are, therefore, of the opinion that the impugned judgnent cannot
be sustained. It is set aside accordingly. The respondent may file additiona
affidavit in support of its application under Order XLII Rule 27 CPC

within two weeks fromthe date of receipt of copy of this order. The

appel lant may file his response both to the Oiginal Application as also the
additional affidavit, if any, wthin four weeks thereafter.

(23) We woul d request the H gh Court to consider the entire matter in
accordance with law afresh on nerits.

(24) The appeal is disposed of with the aforenentioned observati ons.




