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1. Leave granted.

2. Chal l enge in this appeal is to the judgnment of a Division
Bench of the Bonbay Hi gh Court, Aurangabad Bench

di sm ssing the appeal filed by the appellant upholding his

convi ction for offence punishabl e under Section 302 of the

I ndi an Penal Code, 1860 (in short the "I PC )and the sentence of

i mprisonnment for life and fine of Rs.200/- with default
stipulation. The judgnent inpugned before the Hi gh Court

was delivered by | earned Second Additional Sessions Judge,

Latur in Sessions case No. 24 of 2004.

3. Prosecution version in a nutshell is as foll ows:

On 28.11.2003 at about 9:30 a.m, appellant Antram

caused death of his wi fe Shobha by brutally assaul ting her
with an axe. Shobha was narried to the accused | ong back.

Two sons and the daughter were the children born from said
wedl ock. About 3 years prior to alleged incident, Shobha had
started residing at village Kankheda with the children, which
is place of her parents. Accused belongs to village Zari Khurd.
He used to intermttently visit Shobha and children at village
Kankheda. The rel ati ons between husband and wi fe had not

remai ned cordial because accused used to object to Shobha
undert aki ng any job. This was because he used to suspect her
character.

Accused had been to village Kankheda about 8 days

prior to alleged incident. There is no eye witness to the

i nci dent. Prosecution case rests on circunstantial evidence.
Accused and deceased were in the house at the tinme of

incident. A quarrel took place between the couple during

whi ch accused brutally assaulted Shobha with an axe and
thereafter ran away. Sangeeta (PWJ5), daughter of deceased

and accused, was about to proceed to school when the quarre
had started. It was Friday and there was Saraswati Puja in the
school. At the suggestion of teacher, Sangeeta returned hone
for bringing some flowers. Since she noticed that house was
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| ocked from outside she enquired fromthe nei ghbour about

her mother. U timately, she returned hone, opened the door to
find nother Shobha lying on the floor in injured condition with
bl eeding injuries on her head, face etc. A blood stained axe
was al so lying there. She enquired from her nother as to what
had happened. She disclosed that she was assaulted by
Sangeeta's father i.e., accused. Sangeeta reported the matter
to her maternal uncle Tukaram (PW2), who arrived at the spot
and enqui red from Shobha when she repeated that she was

assaul ted by accused. Tukaram (P.W?2) and his uncle Ganpat

t ook Shobha to Hospital at Renapur in an auto rickshaw At

the advice of Medical Oficer, Renapur, she was shifted to G vi
Hospital, Latur. The Medical Oficer at Cvil Hospital, Latur,
advised themto take her to S.R T. Medical College, Anmrbajogal
The rel atives, however, took her to Dr. Sham Agroya (P.W6) a
private nedi cal practitioner and neuro surgeon at Latur.
Tukaram went to Police Station, Renapur and reported the
matter to Police: H s report was reduced to witing and the
sanme was treated as FIR (Exh.24), which set law into notion.

4. Al-t hough prosecution does not have any direct evidence
about the incident on record, it relies upon dying declaration
of deceased Shobha on nore than one occasions. Apart from

oral narration to daughter Sangeeta and cousin brother
Tukaram the dying /declaration has also conme on record in the
formof history of incident as recorded by Medical Oficer Dr.
Warad (P.W4), who was then attached to Primary Health

Centre, Renapur, where injured Shobha was taken

i medi ately after incident. As it was a nedico |egal case, Dr.
Agroya, while adm tting Shobha, gave intimtion of the sane

to Police Station by a witten |letter, whereupon Police

I nspector visited the hospital on 29.11.2003 and in presence
of Dr. Agroya, he recorded statement of injured Shobha.

Shobha was subjected to surgical treatnent by Dr Agroya on
29.11. 2003 and subsequently she was discharged fromthe
hospital on 09.12.2003 as cured patient. However, Shobha
expired on 10.12. 2003.

5. Consequently, the offence, which was initially registered
under Section 307 of |IPC was converted to one-under Section

302 of IPC. On conpletion of the investigation, charge sheet

was filed in the Court of conpetent Magi strate and upon
conmittal, Sessions Judge recorded conviction and sentence

as described herei nabove at the conclusion of Sessions trial

6. The accused in his statenent, recorded under Section

313 of the Code of Crimnal Procedure, 1973 (in short the
"Code’ ), pleaded innocence. Before the trial court ten w tnesses
were exam ned to further prosecution version

7. Before the Hi gh Court the stand of the appell ant
essentially was that the dying declarations are not reliable. 'As
a matter of fact there were four dying declarations recorded;
two were oral and two were recorded. Apart fromora

narration to Sangeeta (PW5) daughter of the deceased

Tukaram (PW2) cousin brother’s statenment was recorded as

dyi ng declarations by PW4 Dr. Vilas Warad, Medical Oficer
Primary Health Centre, Renapur who initially examnined the
injured and recorded her statement. Dr. Agroya (PW6) while
admtting the deceased gave intimation to the Police station

It was al so submitted that the offences were not covered under
Section 302 IPC, 304 Part | and 304 Part |l IPC. The tria

court did not accept this stand and recorded conviction and
sentence as noted above. The accused and the State reiterated
the respective stand before the H gh Court. Hi gh Court found
that the dying declarations were reliable and there was not
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much variation in the version. However, the dying declaration
as contained in Exh. 36 was kept out of consideration, and the
dyi ng decl arations before the doctor and the cousin brother
were accepted. Coming to the plea that the case was not
covered under Section 302 IPC, the H gh Court referred to the
factual aspects, the injuries sustained and came to the

concl usion that case was clearly covered under Section 302

| PC.

8. The stand taken by the appellant before the Hi gh Court
was reiterated.

9. Learned counsel for the State supported the judgnent of
the courts bel ow.

10. So far as the dying declarations are concerned as rightly
observed by the Hi gh Court even.if Exhibit 36 is kept out of

consi deration, the dying declarations both oral and witten

were sufficient to fasten the guilt of the accused. The High
Court has elaborately dealt with the authenticity of the dying
decl arations and had rightly come to the conclusion that they

did not suffer fromany infirmty.

11. Coming to the question as to applicability of Section 302
| PC, great enphasis was laid on the evidence of Dr. S. K
Shinde (PW7). It was contended that the death was due to

medi cal negligence and therefore accused could not have been
convi cted under Section 302 IPC. It was subm tted that had

the patient been given proper care, there was a possibility of
renovi ng thick nucus and food particles fromtrachea and

bronchi by using certain.instrunents and with proper

nedi ci nes, she could have survived. The Hi gh Court noted

that the throwing out the vonmit by the deceased was not a
natural course but it was a result of two injuries i.e, injuries
Nos. 3 & 4. The High Court found that the presence of nucus

and food particles in the trachea and bronchi cannot be

totally delinked fromthe injuries inflicted by the accused. It
was the stand of the accused that the death was due to
Septicaenmia and therefore, it is not referable to cause of death
in the ordinary course of nature due to ante nmortem.injuries.

12. In State of Haryana v. Pala and O's. (AR 1996 SC 2962)
it was noted as follows.

“I'n answering the question whether a

wound i s dangerous to life, the danger must- be

assessed on the probable primary effects of the

injury. Such possibilities as the occurrence of

tetanus or septicaenmia, later on, are not to be

taken into consideration."

13. In Sudershan Kurmar v. State of Delhi (AIR 1974 SC
2328) it was noted as foll ows:

"The fact that the deceased |ingered for

about 12 days woul d not show that the death
was not the direct result of the act of the
accused in throwing acid on her. So also the
fact that the deceased devel oped synptons of
mal aena and respiratory failure and they al so
contributed to her death could not in any way
af fect the conclusion that the injuries caused
by the acid burns were the direct cause of her
deat h."

14. As noted above it was enphasized by | earned counsel for
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the appellant that with proper nedical care the deceased could
have survived and therefore Section 302 | PC has no

application. The plea clearly overl ooks Exception 2 to Section
299 I PC, which reads as foll ows:

"Expl anation 2.--Were death is caused by

bodily injury, the person who causes such

bodily injury shall be deened to have caused

the death, although by resorting to proper

remedi es and skilful treatnment the death m ght

have been prevented."

15. VWhen the background facts are exam ned on the
touchstone of the principles of |aw highlighted, the inevitable
result is that the appeal is without nmerit, deserves dism ssal
which we direct.




